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Mepbl, HarpaBieHHblE B YpPE3BbIYAWHBIX CUTYAlMSIX Ha 3alUTY KOHCTUTYIIMOHHOTO CTPOS,
OOBIYHO COMPOBOXKAAIOTCS KOHIIEHTpAIMEN BJIACTU W OrpaHUYEHHEeM OCHOBHBIX MpaB U CBOOO]I.
ITpu 3TOM Ha NpaKTHKE Ype3BbIYAHOE 3aKOHOJATEILCTBO MOKET JIETKO IIPEBPALIAThCS U3 CPEICTBA
3alUTHI B OpYy/IME MO/IaBIeHU I KOHCTUTYIIMOHHBIX IPaB ¥ CBOOOI, TIEpepOskaasi M CaM MO TUIESCKUIA
pesxum. [Ipu pa3zpaboTKe MPaBOBBIX MEXAaHU3MOB M CPEACTB ONBIT [ epMaHUU U IPYrUX 3apyOesKHBIX
CTpaH MO3BOJISIET HEUTPATU30BATh OTPUIIATEIbHBIE TTOCIIEICTBUS UCTIOJIb30BAHU I MHCTUTYTA YPE3BbI-
YaHOTO MOJIOKEHUSI U YPE3BBIYAHOTO 3aKOHOJATEIbCTBA. B MOHOrpaduu npeacTaBieH KOMILJIEKC-
HBI aHAJIU3 SBOJTIOLIMY FEPMAHCKUX IMPABOBBIX UHCTUTYTOB, HA TPUMEPE KOTOPIX aBTOP AEMOHCTPH-
PYET OMacHyIO IpaHb MPEBPALCHUS 3aAUTHBIX MEXaHU3MOB T'OCYIapCTBa B JIETAIbHBI UHCTPYMEHT
TMO/IaBJIeHU s KOHCTUTYIIMOHHBIX CBOOOJI.

BeiBOIBI, 0000IIICHN ST M TTPEIOKEHU I, COIepKaIrecs B padoTe, MOTYT IPEICTaBIISITh MHTEpPeC
JUIs CTIEITUAJTMCTOB, TMpernojiaBatesieil, acCMpaHTOB U CTyIeHTOB. VccienoBanue BHISIBIISIET YHUBEP-
CaJIbHbIE 3aKOHOMEPHOCTH TpaHC(OpPMAIIUK MPaBa B YCIOBUSX CUCTEMHBIX KPU3UCOB, COXPaHSIONINE
CBOIO aKTYaJIbHOCTb /17151 COBPEMEHHOM MOJIMTUYECKON PEaIbHOCTH.
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BBenenne

B xoz1e uctopuyeckoro pa3BUTHS YEJOBEUECTBO ObLIO BBIHYKJIEHO pelliaTh BOIPOCH, CBA3aH-
Hbl€ C BBIXOJIOM M3 KPM3MCHBIX cuTyaluid. HakoruieHue onbita B JaHHOM J€je IPUBEJIO K Co3Ja-
HHIO 0COOOTO BHJa 3aKOHOATENILCTBA, PETYIMPYIOIIEro BOIIPOCH YIpaBJeHHs OOLIECTBOM U rOCy-
JApCTBOM B UpPE3BBIYAMHBIX CUTYALUsX, T.€. YPE3BBIYANHOrO 3akoHOAaTe bcTBa. Ha ceronHsAmHmii
J€Hb MPAKTUYECKU BCE CTpaHbl MUpa MMEIOT B CBOEW NMPABOBOH CHUCTEME U CHCTEME HAIMOHAJIb-
HOT'0 3aKOHOJIATeJIbCTBA O0JIee UM MEHEE pa3BUThIe MHCTUTYThI UPE3BbIUAHOTO MOJIOKEHUS U Upe3-
BBIYAIIHOTO 3aKOHOAATEIbCTBA, KOTOPhIE PETYJIUPYIOT OOIIECTBEHHbIE OTHOILEHN I, BOHUKAIOIME B
YCTIOBUSIX OOBSIBIICHHUS] YPE3BBIYANHOTO MOJIOKEHHMSI.

JleficTBUe MHCTUTYTa YpE3BbIYAMHOIO TMOJOXKEHHS M YpPEe3BbIYaliHOIO 3aKOHOJATENbCTBA,
LEJIAMU U 3aJja4aMy KOTOPOTO SIBJISIOTCS 3alUTa KOHCTUTYLIMOHHOTO CTPOS M IEMOKPATHH, IIPaB U
cBOOOJI YeJIoBeKa, OOBIYHO COTPOBOKAAECTCS KOHIIEHTPAIME BJIaCTH, IPUMEHEHUEM Upe3BbIUaiiHbIX
Mep ¥ MEXaHM3MOB OCYIIECTBJICHHS BJIACTH, OTPaHNYEHUEM OCHOBHBIX TpaB M CBOOO[ YesioBeKa. B
9TOW OCOOEHHOCTH YPE3BBIYAIHOIO MOJIOKEHHSI U YPE3BBIYAHOIO 3aKOHO/IATENIbCTBA KPOETCS OHA
U3 €ro «CYIIECTBEHHBIX TaliH». CyTb €€ B TOM, UTO Upe3BbIYaliHOE 3aKOHOAATEILCTBO HOCUT IIPOTH-
BOPEUMBbII XapakTep, KOTOPBIA MPOSABISIETCS B TOM, YTO M3 CPEACTBA 3AILUTHl IEMOKPATHH, IpaB
U cBOOO]] YeJIoBeKa, JaHHbI MHCTUTYT 3aKOHOATEICTBA HA MPAKTHUKE IMyTEM Y3ypHaluy BJIACTH
MOXET JIETKO IPEeBpaLaThCsl B OPyAUE MOJIaBJIeHU s IeMOKPAaTUH, HAPYILIEHUsI OCHOBHBIX YCTOEB KOH-
CTUTYILIMOHHOTO CTPOS$1, YIIIEMJICHUS TIPaB M CBOOOJ YeIOBeKa.

Teopernueckue 1 MpakTHYECKUe MPOoOIeMBbl, CBSI3aHHbIE C AEHCTBUEM BIIACTH B YCIIOBHUSIX Upe3-
BBIYAIIHOTO TOJIOKEHM 1, BCErja MpUBJIEKaIM IPUCTAIbHOE BHUMaHue uccienoBareneid. OmnsiT ['ep-
MaHUU B JJaHHOM JieJie YHUKAJIEH He TOJIbKO MOTOMY, YTO Ha 3aKOHOJATEJbHOM YPOBHE MHCTUTYT
Ype3BBIYAWHOTO MOJIOXKEHUS HaIlle]T B 9TOM CTpaHe HanOosiee MOJTHOE M BCECTOPOHHEE 3aKperlIeHHe.
Ha npotsikeHMM moceJHIX MOyTOpa BEKOB FEPMaHCKOe TOCYJapCcTBO MEPUOIMYECKH ObLIIO COTpS-
CaeMO CaMbIMM Pa3HBIMH COLMAIbHO-TIOIMTUYECKUMU M BOGHHBIMH KaTaKJIM3MaMH, B XOZ€ IPeojIo-
JIeHHsI KOTOPBIX OHO IMpUOerago K caMbiM pa3HOOOPa3HBIM MepaM upe3BblUaiiHOro xapakrepa. [Ipu
3TOM JAJIEKO He BCEr/a 3TH Mephbl UCTIOIb30BAIUCH 110 CBOEMY MPSAMOMY HAa3HAYEHHUIO.

B ncropun repMaHCKoii TOCyJapCTBEHHOCTH OBUTH MEPHO/IBI, KOTJa MHCTUTYT YPE3BBIYAHOTO
TMIOJIOKEHUST U3 CPEACTBA 3ALUTHl JEMOKPATUU IMPEBpAIlajCsA B CPEICTBO YHUUTOKEHUS ITOU ke
caMoyl JIeMOKpaThu. V3ydyeHuI0 IMEHHO 3TOW CTOPOHbBI PeKMMa YPE3BBIYAIHOIO MOJIOKEHUS Y/e-
JIEHO B HAy4HOMH JIUTepaType HeAOCTaTOYHOE BHUMaHKe. B nipesicraBieHHO paboTte (hopMyIupyroTcs
BO3MOXHBIE MEpbI I MEXaHU3MbI, KOTOPbIE MOIJIM Obl IOCTABUTh HEMPEOIONUMbIE TPENATCTBUS IS
3710ynoTpeO/IeHn sl Ype3BblUaiiHBIMU MepaMu, 1J1s1 UCTIOJIb30BAaHU Sl «BJIACTD MPeepKAILMMU» UHCTH-
TyTa Ype3BBIYAIHOIO MOJIOKEHUS U YPE3BBIUAIHOIO 3aKOHOJATEIbCTBA B CBOUX Y3KO3TOMCTUYECKUX
LeJIsX.

[MocnenHee 0OCTOATENHCTBO MPUOOPETAET 0COOYI0 3HAYMMOCTh B YCJIOBHSIX (DOPMUPOBAHHUS
B Poccunt OTKpHITOrO JIeMOKpaTHyeckoro oOIecTBa, KOTOPOE NOJKHO MMETh BCE BO3MOKHOCTH
IJI TOTO, YTOOBl MCKJTIOUMTENBHO C MOMOIIBIO MTPABOBBIX PHIYArOB IMPEOJOJIEBATh KOH(IMKTHBIE
CUTYallMH, PacrioaraTh TapaHTHsMU OT TOTO, YTOOBI KOHLEHTpALMs BJIACTH, HEOOXOIUMAas MpH
Ype3BbIYaiHOM MOJIOKEHUH, HE UCIIOJb30BaJIach B YIEPO KOHCTUTYLIMOHHOMY HOPAIKY C LEJIbIO
BO3BpAILEHUS K TOTAIUTAPHOMY rocyaapcTBy. Upe3BblyailHOE 3aKOHOAATEIbCTBO, OTBEYAIOLIEE MEK-
AyHApOIHBIM NPUHLMIIAM, SIBJISETCS HEOOXOAUMBIM YCJIOBUEM COXPaHEHMsI AEMOKPATUYECKOro mnpa-
BOIOPS/IKA B JIIOOOM SKCTPEMAJIbHOM CUTYallUH.

Lenbto paboTHI ABISIETCA KOMILJIEKCHBI UCTOPUKO-IIPAaBOBOW aHAIN3 TEOPETUYECKUX U TpaK-
THYECKUX MPOOJIeM BO3HUKHOBEHHS Y PA3BUTHS OHOM M3 PA3HOBUAHOCTEH 0COOO0TO (MCKITIOUMTE -
HOT'0) [TPaBOBOIO PeKMMa — YPE3BbIYAHOIO PEXUMAa U €0 HOPMATHUBHO-ITPABOBOTO 3aKPEIJIEHUS B
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(bopme rocynapcTBEHHO-IIPABOBOTO MHCTUTYTA YPE3BbIUAIHOTO MOJIOKEHHS U YPE3BbIYAIHOTO 3aK0-
HOZJATeNbCTBa B I epMaHum.

O01BeKkTOM ucceioBaHus B paboTe BBICTYNAET IOCYIapCTBEHHO-TTPABOBOM MHCTUTYT YPE3BbI-
YallHOTO MOJIOKEHUS U YPE3BbIYAHOIO 3aKOHOaTeIbCTBa ['epManuy.

[Ipenmerom uccneoBanus SBISIOTCS IPUYMHBL, YCIOBUS U 3aKOHOMEPHOCTH BO3HUKHOBEHUS
U pa3BUTHUS MHCTUTYTA YPE3BBIYAMHOIO IOJIOKEHUSI U 3aKOHOJATENbCTBA B I'€pMaHuM B MX KOH-
KPETHO-MCTOPUYECKON 00YCIIOBIEHHOCTH.

[TpoBenenue uccaeaoBaHUs CTAI0 BO3MOKHBIM Onarogapsi IpUMEHEHUIO METOOIOTMY Hayd-
HOT'O TIO3HAHM S, KOTOpasi BKJIIOYAeT B ce0s1 Kak OOIICHAYYHbII MUPOBO33PEHUECKUI METOJI, B Kaue-
CTBE KOTOPOTO BHICTYIAET METOJI TUAJIEKTUUECKOro MO3HAHMS], a TAKKe OOIIHe, YACTHBIE U CIIeIIUAITb-
Hbl€ Hay4HbIE METO/Ibl IO3HAHUS YCJIOBUM BO3HUKHOBEHMS, FeHe3uca, (POPMUPOBAHUS U Pa3BUTHSA
MHCTUTYTa YpE3BbIYAHOIO MOJIOKEeHUs B 'epmaHuu. B kauecTBe OCHOBHBIX JIOTMYECKUX NPUEMOB
UCTIOB30BAJIMCH OOITIEHAyYHbIE METO/IBI: aHAJIM3, CUHTE3, aHAJIOTUsI, MHAYKIHSA, TeTyKIIUs, a TaKKe
CMIELMAJIbHBIE METO/Ibl: CUCTEMHBII, CPAaBHUTENIBHBIN, (DYHKIMOHAJIBHBIN, CTATUCTUYECKUN.

JI71s1 u3yueHust BCero KOMIUIeKca MpoOaeM BOSHUKHOBEHHSI U Pa3BUTHUSI YPE3BBIYAHOTO 3aKO-
HoZIaTesIbCcTBa B I epMaHuy BO Bcell MICTOPUUYECKOH MOJTHOTE ¥ UCTOPUYECKON HETTOBTOPUMOCTH, /IS
M3yUYeHMs] B3aUMOCBSI3€ll MHCTUTYTA YPE3BBIYAHOIO MOJIOKEHUS B IPaBOBOM cucteme ['epmanuu,
W3y4YeHMs BIMSHUSA U B3aMMOBIIMSIHUS OIBITA Pa3BUTHS UPE3BBIYAIHOTO 3aKOHOATeNIbCTBA B [ epma-
HUHM Ha JPYyTUe eBPOIEeCKre ToCcyIapcTBa U HA0OOPOT, UCTIONB30BAJICS PsIJ] YACTHBIX HAYYHBIX METO-
J0B, @ UMEHHO: UCTOPUKO-TIOIUTUYECKUI; KOMIIAPATUBUCTCKUI (CPaBHUTEIBHO-ITPABOBOM ), JIOTUKO-
IOpPUIMYECKUI, PETPO-NIPOrHOCTUYECKUI U JPyrvie METObI UCCIIEJOBAHUS.

OCHOBHBIM U3 YKa3aHHBIX METOJIOB, MCTIOJIb30BAaHHBIX HAMH B paboTe, ObUI NCTOPUKO-TIOTUTH-
YEeCKU METOM, KOTOPBI TPUMEHSIJICS MTPU aHAJIM3e BCETO MHOT000pa3usl MOJIUTHYECKIX, SKOHOMHU-
YECKUX, IIPABOBbIX U MHBIX NMPUUMH ((PpaKTOPOB), JI€KABLUIMX B OCHOBE BOZHUKHOBEHUSI U PAa3BUTHS
YpEe3BbIUANHOIO 3aKOHOATENbCTBA B [ epmanHun. VICTOPUKO-TIOJMTUYECKOMY aHAIN3Y TaKkKe MofJie-
’KaJIM MPOLIECCH PABOTBOPYECKON 1 NIPABONPUMEHUTEIBHOM IEATEIbHOCTU TaK UM MHAYE CBSI3aH-
HBIE C pa3BUTUEM UPE3BbIYAHOTO 3aKOHOAATEbCTBA. [JaHHBIN METO/I TPUMEHSIIICS C TIO3UIUI 0OI1Ie-
TEOPETUIECKON KOHIIETIIIMY €IMHCTBA OOIIel TEOpUH rocyJapcTBa M MpaBa U UCTOPHH TOCYIapCTBa
Y TIpaBa 3apyOekHbIX cTpaH. [Ipruem, uccienoBaHre MOJIUTUYECKMX U TIPAaBOBBIX MOMEHTOB B pa3-
BUTHM U (PYHKLIMOHMPOBAHMHU YPE3BBIYAHOIO 3aKOHOJATENIbCTBA B [ epMaHMK OCYyILECTBIISIOCH B
pakypce JeTepMUHUPOBAHHOCTH MX COIIUAIBHO-9KOHOMHYECKMMU (PAKTOpaMu U 0OCTOSITEIbCTBAMM.

[Ipu uccnenoBaHuy Ype3BbHIYAHOTO TOJIOKEHUS M UPE3BBIYANHOIO 3aKOHO/AATeIbecTBa ['epma-
HUM, (pOpM B3aMMOJEVCTBUS U B3AUMOBJIMSIHUS MHCTUTYTOB YPE3BbIUAITHOTO MOJIOKEHUS U YPE3BbI-
YaiiHOT O 3aKOHOJATeNIbCTBA ['epMaHiM U MHBIX €BPOIIENCKUX IOCYIapCTB, CYILIECTBOBABILIUX B pa3HOE
BpEM:1 HAlIMOHAJIbHBIX IPABOBBIX KOMIIOHEHTOB U MPAKTUKU UX pPEaI3ally B pa3IMYHbIX [TPABOBBIX
CUCTEMaX MPUMEHSICS CPaBHUTEJILHO-IIPABOBOM (KOMIIApaTUBUCTCKUI) MeTol. B pesysbrare npu-
MEHEHHMsI IAHHOTO MeTO/1a ObUTM BBISIBJIEHBI YE€PTHI OOIIETO ¥ OTIIMYHOTO B XapaKTepe Ype3BbUaiiHOTO
3aKOHOJATENbCTBA B ['epMaHuM U MHBIX (IIPEsK/IE BCErO EBPONENCKUX ) TOCYIApCTBaX, a TAKkKe OCHOB-
Hbl€ 3aKOHOMEPHOCTH BO3HMKHOBEHUS U Pa3BUTHUS U CrieU(UIECKUE HAMOHAIbHbIE (DOPMBI Upe3-
BBIYAITHOTO 3aKOHOJATEJILCTBA, OCYLIECTBIEHH S PELIETLIMHU TeX UM UHBIX 2JIEMEHTOB U HOPMAaTUBHBIX
MpeNUCaHUi YPEe3BbIUAIHOIO 3aKOHO/AATEIbCTBA. MeTO/ TPaBOBOW KOMIIAPATUBUCTUKU HUCTIONB30-
BaJICSl U HA JOKTPUHAIBHOM YPOBHE, HA YPOBHE HALIMOHAJIBHBIX OLEHOK MHCTUTYTA YPE3BbIUAITHOTO
TMOJIOKEHUSI U YPE3BBIYAHOTO 3aKOHOAATENbCTBA. [IpuMeHeHre cpaBHUTEIbHO-IIPABOBOIO METO/A
MIPOMCXOJWIO C YYETOM Pa3BUTHS U COBPEMEHHOIO COCTOSIHMSI MPAaBOBOM KOMIIAPATUBUCTUKU —
CaMOCTOSITEJIbHOTO HAIPABJIEHUS1 HAyUYHBIX MCCIIEIOBAHMI, KOTOPOE PacCMaTpUBajIoCh HAMU B paM-
Kax OOIIenpaBoOBOM METOJIOJIOTMH, a UMEHHO C MO3UIMIA METOIONIOrUU O0IIel TEOprH TpaBa, Kyaa
BKJIIOYAJIOCh M CPABHUTEJILHOE IIPABOBEICHUE.

Jloruko-opuanyecknii METoz1 IPUMEHSLICS IIPY UCCIIEA0BAaHUY HOPMATUBHBIX IIPABOBBIX aKTOB
YpEe3BbIUAITHOIO 3aKOHO/ATEIbCTBA | epMaHny, a IMEHHO: ITPU OCYILECTBIIEHUH TOJIKOBAHUS BXOJSI-
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IIMX B HUX HOPM. DTO JaJI0 BO3MOKHOCTb YSICHUTh COJEpKaHUE U HAIPAaBJIEHHOCTh YPE3BBIYAHBIX
Mep, PUMEHSBILIUXCS FTEPMAHCKUM IOCYJApCTBOM Ha Pa3HbIX MUCTOPUYECKUX 3Tarax ero pa3BUTHS
IJIs1 CTaOWIM3aK OOIIECTBEHHOTO TIOPsKA, 3AIUTHI IPAaB U CBOOOJ TpaXJaH, a TaKKe BBISCHUTD
JIOTUKO-IOPU/INYECKHE CBSI3M HOPMATUBHBIX MIPABOBBIX AKTOB UPE3BBIUAIHOIO 3aKOHOIATENIbCTBA C
VHBIMM HOPMaTHMBHBIMU aKTaMH, BXOIMBIIMMY B [IPaBOBYIO cucTeMy I epMaHnu Ha pa3HBIX UCTOPH-
YEeCKMX dTanax e€ pa3Butusl. [IppumeHeHne JIOrMKo-IopuJMuecKoro MeToja Mo3BOoIuIO TakkKe ycTa-
HOBUTbh HOPMaTHBHBIE MPaBWJIa U KOHCTPYKLIMH, OTpaHUYMBAIOLIUE (PYHKIIMOHUPOBAHUE MHCTUTYTA
YPE3BbIUANHOIO TOJIOKEHUSI U UCHOJIBb3YEMBIX BO BPEMS €ro JEHCTBUSI UPE3BbIUAHBIX MEp, OIpe-
JEUTh TApaHTUU MPOTUB MPEBPAIEHUS YPE3BbIYAHOIO 3aKOHO/ATEIbCTBA U YPE3BbIYAHBIX MEP
U3 CPeJICTBA BOCCTAHOBJICHUS OOIIECTBEHHOT'O MOPSI/IKA B CPE/ICTBA Y3ypraIlUy BIACTH, HAPYIIECHUS
npaB ¥ cBOOOJ YesioBeKa. JIOrMKO-I0pUINIecKUil METOI TPUMEHSIICS] M HA YPOBHE aHAIM3a MEXIy-
HApOJIHOM M pa3HOOOPA3HBIX HAIIMOHAIBHBIX MOJEJIeN MHCTUTYTA YPE3BBIYaHOTO MONOKEHUS U UX
CPaBHEHUH C aHAJIOTUYHBIM MHCTUTYTOM B ['epmManum.

PeTpo-npornoctiuecknii MeTOl TPUMEHSUICS TPH YCTAHOBJICHUHM (PaKTUIECKUX OOCTOSI-
TEJIbCTB, OOYCJIOBJIMBAIOIIMX BOBHUKHOBEHHE TEX WJIM MHBIX AKTOB YPE3BBIYAWHOTO 3aKOHOJATEIIb-
crBa B ['epmanum, BHIpaOOTKY M IPUMEHEHH 1 KOHKPETHBIX YPE3BbIYaiHBIX MEp C YI€TOM U3MEHEHU S
3aKoHonarenbeTBa. [IprMeHeHre peTpo-nporHocTUYeCKOro MeToja OCYIECTBIISIIOCh B TECHOM CBSI3U
C WCTIOJIb30BAHUEM METOJIOB AMAXPOHHOIO U CUHXPOHHOI'O IIPAaBOBOIO CPAaBHEHU S, KaK Pa3HOBU/IHO-
CTSIMU METOJa ITPAaBOBOW KOMITAPATUBUCTUKHU.

OTmuuTeTbHON 0COOEHHOCTHIO IPUMEHEHHON B pab0OTe METOJOIOTHH SIBJISIETCS UCTIONb30Ba-
HHE O0IIETeOPETUIECKMX UCTOYHUKOB MO pa3HOOOPpa3HbIM MpodiieMaM Ype3BbIYAHOTO MONIOKEHHUS,
YTO MO3BOJIMJIO MIOHSATh aHATIU3 OT/IEJIbHBIX KOHKPETHO-UCTOPUYECKMX MOMEHTOB Pa3BUTHSI UPE3BbI-
YaifHOTo 3aKOoHO/aTeNIbcTBA ['epMaHny Ha ypoBeHb OOIIETEOPETHUECKOTO UCCIIeJOBAHUSI U ITOKA3aTh
€ro 3HaYMMOCTb ISl Pa3BUTHSI AHAJIOTUYHBIX MHCTUTYTOB B IPyrMX rocyaapcTtBax EBporbl, cTaHOB-
JIEHUs1 COOTBETCTBYIOIIMX MEXIYHAPOAHO-ITPABOBBIX MEXAHU3MOB M MHCTUTYTOB, MEKAYHAPOIHBIX
HOPMATUBHO-IPABOBBIX aKTOB.

JInsi aHanm3a WCTOPUM TOCYAApCTBEHHO-TIPABOBBIX sIBJIGHMH OblIa 3apaHee orpenesieHa
CHCTEMA CIIOKMBILIMXCS B HACTOSIIIEE BPEMS B IOPUINYECKOW HAyKe OMpe/IeIEeHU Y3I0BbIX TIOHATUH,
C MTOMOILBI0 KOTOPBIX OMUCHIBAJICS] UHCTUTYT YPE3BbIUAITHOTO MOJIOKEHUS U YPE3BBIYAIHOIO 3aKOHO-
natenbcTBa B ['epmannu. Takast MeToMKa MO3BOJIMIA HAM HE TOJIBKO OOJiee TOUHO U CKPYIYJIe3HO
OIKCAaTh MPOLIECC CTAHOBJIEHUS U pa3BUTHSA B [ epMaHMy uccieayeMoro rocy1apcTBEHHO-IPaBOBOTO
MHCTUTYTA, HO M CKOHLIEHTPUPOBAaTh BHUMAHUE HA T€X UCTOPUYECKUX MOMEHTaX Pa3BUTHUs UPE3BbI-
YailHOTrO 3aKOHOJATEbCTBA B [ epMaHuu, KOTOPbIE HE IOTEPSIIA CBOETO 3HAYEHUS U CETOHSI.

Ha ocHoBaHuu npoBeAEHHOIO CUCTEMHO-KOMIUIEKCHOTO U3YUYEHUsI CTAHOBJICHUSI U Pa3BUTHS
Ype3BBIYAHOTO TIOJIOKEHUSI U YPE3BBIYaiHOTO 3aKOHO/ATENNbCTBA B ['epmanyu Obi chopMynmpo-
BaHbl yCJIOBUS ¥ IPUYMHBI BOSHUKHOBEHMS U Pa3BUTHS YPE3BbIUAHOTO 3aKOHOAATebCTBa [ epma-
HUM B MX KOHKPETHO-UCTOPUYECKOl 00ycioBiieHHOCTH. [lomyueHsl ¥ chopMyTMpOBaHbI MOIOKEHHU ST
U pe3ysbTaThl UCTOPUKO-IIPABOBOTO M TEOPETHKO-IIPABOBOIO XapaKTepa, Kacaloluecss CTPYKTYpbl
MHCTUTYTa YPE3BBIYAMHOIO MOJI0KEHUs B | epMaHum, B3aMMOOTHOLIEHHU S €r0 COCTABJISIONIMX YacTen
Ha Pa3HbIX UICTOPUYECKHX ITAMaX Pa3BUTHSI HEMELIKOTO rOCYJapCTBa, a TAKKE OCMBICTICHUS U UCTIONb-
30BaHMS OIBITA TPUMEHEHUS1 YPE3BbIUAITHOIO 3aKOHOATENILCTBA B MIOCIEBOEHHOM | epmaHum.

B ycnoBusix ¢opmupoBanus B Poccun M MOCTCOBETCKMX CTpaHaX MpPaBOBOIO JEMOKpaTuye-
CKOTO TOCYAapCTBa U OTKPHITOrO OOILIECTBA, B YCJIOBHUSX IMI0OANIM3AIMY U UHTEPHAIIOHATM3AIN
MEXYHAPOJAHOW KWU3HU, C(POPMY/IMPOBAHHbIE HA OCHOBE M3yU€HMS OIbITa PA3BUTUS MHCTUTYTA
YPE3BbIUAITHOTO TIOJIOKEHUS M YPE3BbIUAITHOIO 3aKOHOJATENILCTBA | epMaHuy, BBIBOJIBI U TIOJIOKEHUS
MPEICTABIISIIOT ONpeaeEHHbI nHTepec. OHU MO3BOJSIOT NIO-HOBOMY ITOCMOTPETh HA CTPYKTYpPY U
CHCTEMHBIE CBS3M B IPABOBOW CHCTEME M CUCTEME 3aKOHOIATEIbCTBA, IPOBOAUTH UX JAJIbHENWIIIEe
M3y4YeHHe Ha HOBOM Hay4YHOM YpOBHE. MIX MOKHO UCTIONb30BaTh MPH pa3paboTKe MPABOBBIX MEXaHH3-
MOB U CPE/ICTB, KOTOpbIe ObUTH Obl CHOCOOHBI HEUTPATN30BATh OTPHULIATENIbHBIE TIOCAECTBHSI UCTIOJb-
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30BaHMs MHCTUTYTA YPE3BBIYANHOIO MOJIOKEHUS M YPE3BbIUAITHOIO 3aKOHOJATENIBCTBA, a TAKKe MpU
MCCIIeIOBaHUM OOraToro OTeYeCTBEHHOTO OIBbITA PA3BUTHS YPE3BBIYAHOTO 3aKOHOIATEILCTBA.

Pesynbrarel, nonyueHHbIE B XO/IE UCCIIEA0BaHN S, TO3BOJIAIOT UCTIOIb30BATh HAKOIUIEHHBIN ['ep-
MaHHe OTIBIT IPU Pa3padOTKe ¥ MCTOIb30BAHUM YPE3BBIYATHOTO 3aKOHOAATEIbCTBA B COBPEMEHHBIX
YCJIOBUSIX HALIMOHAJIBHOTO TOCYIapCTBEHHO-IIPABOBOIO CTpouTesbeTBa B Poccuiickoit ®enepanyu u
MOCTCOBETCKUX I'OCYapcTBax, B JieJie 3alUThI IIpaB ¥ CBOOOJ YeJIOBEKa, a TAKkKe MPU CO3AaHUU U
COBEPIIIEHCTBOBAHMH PErMOHAJIBHBIX M MEKIyHAPOIHBIX IPABOBBIX MEXaHU3MOB 15l OOPBOBI C upe3-
BBIYaliHBIMU, B TOM YHCJIE U CTUXUIHBIMHU OEICTBUSMH C TIOMOIIBIO YPE3BbIUANHBIX (MCKITIOUNTEIh-
HbIX) Mep. ONbIT UCTOPUU CTAHOBJIEHUSI M Pa3BUTHS YPE3BbIUAHOIO 3aKoHOAaTeIbcTBa [ epManuu
MOXET CIIY’KUTh JOOPOTHON COCTaBJIAIOIIEH YacThIO B JieJie CO3IaHUsI M COBEPLIEHCTBOBAHUS HOP-
MAaTHUBHOW MTPABOBOW OCHOBBI, PETYJIUPYIOLIEN JEeATEIbHOCTb Ha/IHAIIMOHAIBHBIX U MEKAYHAPOIHBIX
OpraHoB W OpraHU3alUi, 3aHATHIX PEOAOJICHUEM UPE3BbIYAHBIX CUTYaIUN.

HayuHble pe3ynbraThl UcciieJOBaHUS MOTYT IIPEACTABISATh MHTEPEC ISl CIIELMAIMCTOB, ITPEIO-
JaBatesiel, aCIMPaHTOB U CTYJEHTOB IOPUINYECKUX CHELUAIbHOCTEM.
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I'naBa 1. Bo3HukHoBeHue, pa3putue U (PyHKIMOHMPOBAHHE
HHCTUTYTA YPEe3BbIYANHOrO MOJOKEHNS

§1. Mcropus cTaHOBJIEHUS U PA3BUTHSA
MHCTUTYTA YPE3BBIYANHOTO MOJIOKEHUS U €r0 HayYHOE OCMBICIIEHHE

CBOMMH KOPHAMM MHCTUTYT YPE3BbIUAMHOIO MOJIOKEHUsI YXOOUT B TIyOOKYI0 aHTUYHOCTb.
Tak, M3BECTHO, YTO B KPUTUYECKMX CUTYyallUsIX ceHaT Pumckoil pecryOiaMku u3gaBasl Senatus
Consultum Ultimuum (cokpamenHo — S.C.U.), KOTOpbIMU yIIOJTHOMOYMBAJI BBICIIMX MarucTparoB
npuOeraThb K JIOOBIM CPeJICTBaM, YTOOBI OBJIAIETh CUTYallel U COXPAaHUTh COOTBETCTBYIOIIUIA TTOJH-
THYECKUIl pexxuM. [laHHBIe akThl ceHaTa PuUMcKo# pecriyOnuKu, Ha Hall B3IV, MOXKHO CUMTATh
pooOpa3oM Ype3BBIYAHOTO 3aKOHOATENbCTBA, KOTOpOe B Oosee 3aBeplIeHHOM Bujie chopMHpO-
BasIoch B EBporie 3HaUMTEIbHO MTO3/1HEe. AHAIMBHUPYSI UCTOPUYECKHE COOBITHS, JIeKaBIINE B OCHOBA-
HuM S.C.U. 1 Mepbl rocy1apCTBEHHO-ITPABOBOTO U MOJUTUYECKOrO XapaKkTepa, MPUMEHABLIMECS BO
VICTIOJTHEHUE JIAHHBIX aKTOB, MOXKHO CIEJIaTh BBIBOJ, O TOM, YTO MHCTUTYT YPE3BBIYANHOIO TIOJIOKEHUSA
M3HAYAJIBHO MIPOSIBUII ceOsl B KauecTBe 0cOo00H (pOpPMBI OCYIIECTBICHHUSI TOCYAAPCTBEHHON BIIACTH
B YCJIOBUSIX UCIIOJIb30BAHUSA SIPKO BBIPAXKEHHBIX M OTKPOBEHHO AMKTATOPCKUX IPUEMOB U CPEJICTB,
npeIHa3HAYeHHBIX /IS TIOAABJICHHUS IOJIMTHUECKON aKTUBHOCTH HApPOIAHBIX Macc U OOPBOBI C TOJH-
TUYECKOU OIITO3ULIMEN .

Hcropus BOBHMKHOBEHUS U pa3BUTHA JAHHOTO MHCTUTYTA B [IpeBHEM Pume, a Takke B AHITIMN
NOAPOOHO MPOAHATM3MPOBAHA B IOPEBOMIOLIMOHHON OTEYECTBEHHOM I0PUINYECKO HayKe B paboTax
Heproxunckoro B. @.2, T'eccena B. M.2.

ITpu sTtom eproxunckuil B. ®@. u I'eccen B. M., BcecTopoHHE pacCMOTPEB UCTOPHUIO 3apOiK-
JEHVA Y NPUMEHEHMS YPE3BBIYAHBIX MEP OCYLIECTBIIEHUS TOCYJApPCTBEHHOW BJIACTU HA IIPUMEPE
Jpesrero Puma 1 AHIMM, 060CHOBAJIM BBIBOJ, COIVIACHO KOTOPOMY B JKM3HHM TOCYJapcTBa BO3HHU-
KaloT TaKKe YCJIOBUsI, KOTOPBIE BBI3BIBAIOT HEOOXOAMMOCTh IIPABOBOTO 3aKPEIUICHUS M MCIIOIb30Ba-
HUS UCKJIIOYUTENIBHBIX IO CBOEMY XapaKTepy, T.€. YPE3BbIYAlHBIX IOCY1apPCTBEHHO-ITPABOBBIX IPH-
€MOB U CpEJICTB, TaKuX, Kak Hanpumep, npuocraHoBka Habeas Corpus Act B AHIIMM®, BBeJCHUE
ocagHoro nonoxenusi Bo ®panrmu u ['epmannu’, ycuneHHas M Ype3BblUaiiHasi OXpaHa B I0PEBOIIO-
oHHOI Poccun®, BoeHHOE monoxkenue’ u T. 1L

Anamsupya anrmrickui Habeas Corpus AxTs [leproxuHckuii B. @. mpuiien Kk BBIBOLy O TOM,
YTO B CJIOJKHBIX YCIIOBUSIX, KOI/Ia HA KapTy MOCTaBJIeHa Cy/1b0a CTPaHbl, FOCYAAPCTBO 0053aHO CleaTh
BCE HEOOXOIMMOE, YTOOBI OrPaHUYHUTh HEraTHBHOE BO3JECWCTBHE HA JIMYHOCTh M C CaMOil OobIen
BEPOSATHOCTBIO 0OECTIEUNTh €€ MpaBa U CBOOOIBI®.

' Cwm.: Teccen B. M. Jlex1mu no nonurieiickomy npasy. CII6.: Yzx. crynentos, 1907—1908. C. 43—47.

2 Jeproocunckuii B. @. Habeas Corpus AKTB ¥ €ro MPUOCTAaHOBKA 110 aHIMiickomy 1ipaBy. FOpbess (6. Ieprits). 1895. C. 298.

3 I'eccen B. M. Jlexiun nio nosuieiickomy mpapy. CII6.: Mza. crynentoB, 1907—1908. C. 47; I'eccen B. M. VIckmounTenbHOe
nonoxenue. CII6., 1908. C. 74.

4 Com: Aeproscurckuii B. @. Habeas Corpus AKTb M €ro MpHOCTaHOBKA MO aHrIuickoMy ripay. FOpeeBs (6. depnts). 1895. C.
148—298.

5 Cm.: Teccen B. M. Jexuun 1o noymrierickomy mipaBy. CI16.: M3n. crynentos, 1907—1908. C. 43—47.

6 Cm.: CobpaHure y3akOHEHHUI 1 pacropshKeHUH TPaBUTeNNbCTBa, H34aBaeMoe rpu npasutenbcTByiomiem Cenare. Cankr-Ilerep-
Oypr. 1881. Cr. 616. C. 1552—1565.

"Cwm.: Snzon H. T. Opranbl BHyTpeHHHX Jien1 Jlennarpana B roxs! Benmnkoit OTeuecTBEHHO!N BOIHBI (MCTOPUKO-IIPABOBOM aCIeKT):
Mowuorpadust /CII6I' VAIL CII6., 1999. C. 22.

8 Cm.: Aeprosicunckuii B. @. Habeas Corpus AKTb U ero MprUOCTaHOBKa 10 aHDIMickoMy ripaBy. FOpeeBsb (6. depnts). 1895. C.
148—298.
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JlocTaTOuHO MOJTHOE HOPMATHBHO-IIPABOBOE 3aKPEIICHNE MHCTUTYTA YPE3BBIYAHOTO MOJIOKe-
HUS B TOCY/IapCTBEHHO-TIPABOBOM MEXaHM3Me OOJIBIIMHCTBA CTpaH EBporibl 1 AMEpUKH OTHOCUTCS
K snoxe OypxkyasHeix peBomormii XVII — XIX BB. A OIHMM HX MEPBBIX CHEIUATBHBIX aKTOB, B
KOTOPOM OBLIM 3aKPeryIeHbl HOPMBI YPE3BBIUAIHOTO 3aKOHOATENILCTBA, MOKHO CUUTATH BHIHECEHHOE
B AHITIMU cyneOHOe pellieHre, KOTOpOoe MHOTA Ha3bIBaeTCs Takke «JlenoM o KopaOesbHbIX JeHb-
rax» («Ship Money Case»), npuHsaToe B 1637 romy, T. €. BCEro 3a HECKOJIBKO JIET 0 OypiKya3HOMU
PEBOJIIOLIMY B 3TOM CTPAHE.

ColunanbHO-TIOMMTUYECKUMHA M TEOPETUKO-TIPABOBBIMH TPEINIOCHIIKAMU TTOSIBJICHUSI MHCTH-
TyTa Upe3BBIYaHOTO TMOJOKEHHS ¥ YPE3BBIUAHOIO 3aKOHOIATEHCTBA MOKHO CUMTATh XapakTep U
MIPUPOLY TOM BJIACTH, KOTOpasi OblIa YTBEPXKICHA B pe3y/IbTaTe OypiKya3HbIX peBOIOIMA. MI3BeCTHO,
YTO B YCJOBHUSIX a0COMIOTHOW MOHApPXUH, 3aKOHOJATeJbHAs, MCHOMHHUTENbHAS U CyaeOHas BIACTH
ObLIM COCPEIOTOUEHBI B OAHUX PyKax M, TAKUM 00pa3oM, B YCJIOBHSIX BOSHUKHOBEHH S YPE3BIUAHBIX
CUTYallMii B OOIIIECTBE U FOCYAApCTBE HE ObLJIO HEOOXOAMMOCTH BO BBEJCHUH U MPUHATUH OCOOOTO
YpEe3BBIYATHOTO 3aKOHOAATEICTBA U CO3JAHMH YPE3BBIUAHOIO Cy/a, TOCKOJIBKY MOHApX, 00Iaaast
COOTBETCTBYIOITUMH TTOJTHOMOYMSIMH, MOT €IMHOJIMYHO W3/1aTh JIOOON HEOOXOAUMBIN i1 OOPHOBI
C BO3HMKAIOLIMMH YTPO3aMH HOPMATUBHO-TIPABOBOM aKT WJIM €JUHOJIMYHO JeIeTMPOBAaTh CYIeOHbIM
yUpeKIEHUSAM HEOOXOAUMBIE TTOTTHOMOYHS.

WHast cutyarysi BO3HUKIIA NOCIIe MPUX0/Aa OypKya3uu K BJIACTU U YTBEPIKICHHU s TPUHITMIIA pa3-
JeJeHHs] BIacTell B KayeCTBe OCHOBOMOJIATAIOIIEH KOHCTPYKIIMU TOCYIapCTBEHHO-TTPAaBOBOTO MeXa-
HU3Ma. B 3THX YCTIOBHMSX HU OIHA U3 «pPa3/eE€HHBIX BJACTEW» HE MOIJIA CAMOCTOSITEJIbHO CIpa-
BUTBHCSI C YPE3BBIYaiHBIMU CUTYAIMSIMH, TIO3TOMY MOTPEOOBATIOCh UX IOPUIMUECKOe O0bEANHEHUE
NpY petieHnn oonmx npodaeM. Upe3BbluaiiHple CUTYallH, TAKMM 00pa3oM, BRICTYIHIM (paKTHUe-
CKM TeM «O0ObEAMHUTEBHBIM» CTEPXKHEM, BOKPYT KOTOPOTrO CTasi (POPMHUPOBATHCS OOIIUE 3aJauH,
MOJITAJIKUBAIOIINE Pa3/IeIEHHbIE BJIACTU K UX (DYHKIIMOHAIBHOMY ¥ OPraHU3aIllMIOHHOMY B3aHMOIEH-
CTBUIO, KOOPJMHAIIMK COBMECTHBIX YCHJIMI TIPY PEILICHUH UYPE3BbIYaiHbIX CUTYaIIUN.

Bo3Hukia He06X0AMMOCTh B TOM, YTOOBI 3aKOHOJATEIbHAS BJIACTb YE€TKO YPEeryIMpoBaia BO3-
MOXHOCTY MCTIONIb30BAHUSI YPE3BBIYANHBIX MEP B UCKJTIOUMTEIbHBIX CUTYAIUSIX, 32K PENB IIPU STOM
riepeyeHb Ype3BbIYAHBIX MEP, MEXaHNU3M BBEJICHUsI UM OOBSIBIICHUST YPE3BBIYAHOTO MOIOKEHHUS,
0co0yI0 CHCTEMY YIPaBJICHUsI B YCJIOBHUSX YPE3BbIUAWHBIX CHTYallMH, a TAaKXKe MEXaHU3M CO3JaHus
CIIEIMANIBHBIX CYJeOHBIX opraHoB. Ciemyer 0co00 MOTUYEPKHYTh, YTO HUAEOJIOTHUECKHM OOOCHOBA-
HUEM CTaHOBJICHUsI HIHCTUTYTA YPE3BbIYaiiHOTO MOJTOKEHH ST IOCTYKHJIA BO33PEHUS KJIACCHKOB €BPO-
neiickon (pusocodcKoi ¥ rocyJapcTBOBEIYECKOM MBICIIH, B YACTHOCTH, C(pOpMYJIMPOBaHHAsI OJHUM
U3 «OTILOB-OCHOBaTesel» Teopun paszaeneHus Biacteit I11. MoHTeCKbe MBICIb O TOM, YTO OBIBAIOT
CITy4au, KOrjia Hy’KHO Ha HEKOTOpOe BpeMsi HAOpOCHUTh Ha CBOOOY MOKPHIBAJIO, KAK HEKOTJa TIOKPbI-
BaJIM CTaTyu OOTOB.

[Tpu 3TOM B CaMBIX NIepBBIX OypKya3HbIX KOHCTUTYIMSIX HOPMBI IpaBa, Peryivpyomye Jpes-
BBIYAHOE ¥ BOCHHOE IMOJIOKEHHE, JTMOO BOOOIIE OTCYTCTBOBAJIH, JIMOO 3aKPEIUIsIM MPABO HA BBE-
JeHVe YPE3BBIYAIHOTO TOJIOKEHUS ¥ HA TIPU3HAHKE CJIOKUBILEHCS BHYTPH- WIM BHEIIHETIOTUTHYE-
CKOM CHUTYallU{ YPEe3BbIYAHOM TOJIBKO 3a 3aKOHOAATEIbHOW BJIACThIO. Tak, B MEpBbIX (PpaHIly3CKUX
KoHcTUTYLUAX 1791, 1793 r.r. HeT yKa3aHusl HA BOZMOXHOCTb ITPUOCTAHOBJIEHUS EMCTBUS HOPM
«OOBIKHOBEHHOT'O TpaBa» M HAa BO3MOXHOCTb WCIOJHHUTENILHOW BJIACTH 3aKOHOATEJIbCTBOBATH B
ype3BblYaiiHbIX cutyarusax. Haobopor, Koncruryms 1791 roga 3akperuisiia mpaBWiio, COTJIACHO
KOTOPOMY BJIACTb . . .ICTIOTHUTEJIbHAS HE MOKET U3/1aBaTh HUKAKHUX 3aKOHOB, XOTs1 Obl BpDEMEHHBIX» °.
B xone ne6aros no nosoay nepBoi ppaniry3ckoit KOHCTUTYIMM KOPOITIO OBLIIO KATETOPHUYECKH OTKa-
3aHO B «YPE3BBIYANHBIX IOJTHOMOUMSIX 15 TOAABJIEHHSI BOCCTAHUsI», 4 IPABO HA BBEJEHNE BOCHHOTO
TOJIOXKEHU ST ObLJIO TIPU3HAHO 32 MYHHUIIMITAIBHBIMU BJIACTSIMHU.

o Cm: Koncrurynust ®panumm 1791 1. // Xpecromarusi o NCTOpUM TOCyAapcTBa U npasa 3apyOexHbix crpaH. B 2 1. / Tlox pen.
H. A. Kpamenunnukosoil. M., UznatensctBo HOPMA, 2003. T. 2. C. 107.
11



A. BenoycoB. «Ype3BbryaiiHOe 3aKOHOIATENLCTBO | epMaHUU: NCTOPUKO-TIPaBOBOM aHam3. MoHorpadus»

A Konctutymms 1793 roga ycraHaBiiMBajia MpaBuIo, COIJIACHO KOTOPOMY HHMKTO «...HE JIOJ-
’eH ObITh OOBUHEH, 3aJep:KaH WM TIOJBEPTrHYT 3aKJII0UEHHIO, MHAUE KaK B CIy4YasiX, PelycCMOTpEH-
HBIX 3aKOHOM, ¥ C COOTIOEHUEM TMOPs/IKA, MPEAIUCAHHOTO UM. BCsIKMiA akT, HarpaBJIeHHbIN POTHB
1A, KOT/Ia OH He MPeyCMOTPEH 3aKOHOM, MJIM KOTJ]a OH COBEPIIIEH C HAPYIIEHUEM YCTAHOBJIEHHBIX
3aKOHOM (DOPM, €CTh aKT IPOU3BOJIBHBIN U TUPAHUYECKHI» 1.

Bcé€ 310 cBUIETENBCTBYET O TOM, UTO B XOe OOpbObI 32 BJIACTH J]a ¥ B CAMOM Hayvasie MpUxoaa
K BJacTu OypKya3usi He BUjesla HEOOXOIMMOCTH B CO3JJAHUM YPE3BBIYANHOIO 3aKOHOJATEIbCTBA U
riofarasa, Yto OOpOThCs C YpE3BBIYANHBIMU TSI OOIIECTBA M TOCYAAPCTBA OOCTOATETLCTBAMU CIIEAYET
OIMMpasich HA BOBMOKHOCTU 3aKOHOJATEILHOM BJIACTH M JIMIIL B KPAHEM CTydae MOXHO Mproerarb
K pecypcam M CpelICTBaM MCTIOJTHUTEILHOU BIIACTH.

AHrIMiicKas MpaBoBasi JOKTPHHA AJUTEIBHOE BpeMsi OTpUIIajia Iake caMy BO3ZMOKHOCTD ITpH-
OCTAQHOBKH JICHCTBHSI HOPM IpaBa M BBEJICHUE B CTPaHE YPE3BBIUAMHBIX CYJOB MPHU JOOBIX 00CTOSI-
TeJabcTBaX. B ocHOBaHMM Takoil no3uuuu jexaina Benukas Xaprus BonbHocteit 1215 r., koTopas o
3TOMY MOBOJY I1acuT: «Hu onuH cBOOOAHBIN YeoBeK He OyleT apecTOBaH WM 3aKJII0YEH B TIOPbMY,
WJIU JIMIIEH BJIAJIEHUS, WA KaKUM-JTHO0O0 (MHBIM) CITOCOOOM 00€3/0JIeH, X Mbl HE MOIIEM Ha HETO U
He TIONUIEM Ha Hero MHave, KaK Mo 3aKOHHOMY TTPUTOBOPY PaBHBIX €MY U 110 3aKOHY CTpaHbi»!!. J[laH-
Hoe nonoxenue Benukoit Xaprin BonbHOCTel ObLI0 KOHKPETU3MPOBAHO M 3HAUYUTEIBLHO YCHIICHO B
[ernmuu o [MpaBax 1628 r.: «YTOOBI BBIICO3HAYESHHBIE YIIOTHOMOYHMS JIJIsI IIPOM3BOACTBA IO 3aKO-
HaM BOEHHOTO BpeMeHM ObLITM OTMEHEHbI M YHHUUTOKEHBI M Ha Oy/ylllee BpeMsi HUKaKue TIOJOOHOTO
pora yIoJTHOMOYHS HE BBIIABAIMCH KAKOMY-JTUOO JIUITY WM JIUIaM» 2,

[epBbIM OTCTYIJIGHMEM OT 3TOTO JEMOKPATUYECKOro TpeOoBaHMs OypiKya3HOW 3aKOHHOCTH
crana IIpycckas Koncrurynusa 1850 r., B yactHoctu e€ cr. 63, KOTOpasi yCTaHOBWUJIA IPaBUJIO,
COIJIACHO KOTOPOMY TOJILKO B CITydasix, KOIjia TOro TpedyeT coxpaHeHHe OOIeCTBeHHOW Oe3orac-
HOCTU WJIM YCTpPaHEHWsI HEOObIYAHOTO O€/ICTBUS M MAJaThl HE 3aCeJaloT, MOTYT ObITh M3/IaHbI U
TMIOJTyYMTh 3AKOHHYIO CHITY pacliopsKEHHs], He MpoTUBOpeyaniie KoHCTUTymm, o OTBETCTBEHHOCTh
BCEro roCy/1apCTBEHHOrO MUHUCTEPCTBA. OTHAKO, 9TH pacTiOPSIKEHH S IOTKHBI ObLTH OBITH TIPE/ICTaB-
JIeHbl Ha O0OpeHwe MajaT napJaMeHTa B X Onmvkaiinyio ceccrio'’. 9ta KoHcTuTynus no3Bossiia
MIPABUTENILCTBY M3/1aBaTh PACMOPSKEHHS, UMEIOIIUe CHTY 3aKOHA, OJHAKO, MOCJe COIIACOBAHUS C
3aKOHOJIATEJIbHOM BJIACTBIO.

Ha nam B3misag, umenso I[pycckasa Koncrurynusa 1850 roga crana nepBeIM KaMHEM B Jiene
3aKpervieHus] Ha KOHCTUTYIIMOHHO-TIPABOBOM YPOBHE MEXaHMW3Ma B3aMMOJEHCTBHS Pa3HBIX IO CBO-
eMy (PyHKIIMOHAJILHOMY Ha3HAUCHHUIO «Pa3/Ie/IEHHBIX» BJIACTEH MPH PEIIeHHH OOIIMX JIJIs1 HAX 3a/1a4
B YCJIOBHUSIX UPE3BBIYaiHOTO NOsIokeHus1. [Tpudem, Kak Mbl BUIMM, TAKUM KaMHEM CTaJIO pa3pelieHue
(pakTHYECKH AENErupoBaHKe), XOTs U BPEMEHHOE, MCIIOTHUTEIbHON BJIACTH HA U3/1aHKe 001e00s-
3aTeJIbHBIX HOPM ITpaBa, HEOOXOAMMBIX [IsI IIPEOoIeHNs] OSICTBUI MM COXpaHeHHsI OOIIeCTBEHHOM
0€30MacHOCTH.

OTMeuast HEraTMBHOE OTHOIIEHHE OYp)Kya3HBIX KOHCTHTYIM DPAaHHEro, «POMaHTUYECKOIO
neproa» K MpeA0CTaBICHHIO HCIIOTHUTEHHON BJIACTH «3aKOHOATEIBHOW KOMITETEHITUM» TIPH Ype3-
BBIYAlfHOM WJIM BOGHHOM TIOJIOKEHHH, CJIEAYET B TO XKe caMoe BpeMsi OMYEePKHYTh, YTO TAKOTO poAa
«4pe3BblYaliHbIe 0OCTOATENHCTBA» HE ObLIM WCKIIIOYCHHUEM B MOMUTUYECKON KU3HU OypiKya3HOTO
o01ecTBa.

10 Cu: Koncrurynms ®panrmm 24 nions 1793 r. // KoHeTuTymm 1 3akoHOAATe IbHBIE akThI Oypikyas3HbIX rocygapetB X VII — XIX
BB. / [lon pea. npocgeccopa I1. H. lananssl. — ['ocynapcTBeHHOE U31ATENLCTBO I0pUaAMYecKon utepatypsl. M., 1957. C. 331—332.

' Cm: Benmkas Xaprus BonbHocTelt // Xpectomarusi 1o HCTOPUH TOCYAapCTBa U MpaBa 3apyOexHbIx crpat. / OTB. pe. 1. 0. H.,
npod. H. A. Kpamenunaukosa. M., MzgarensctBo HOPMA, 2003. T.1., C. 516—517.

12 Cm: Merumms o IpaBax (1628 r.) // Konctutyrmm n 3akoHo#aTe bHbIE akThl OypkyasHsix rocyaapets X VII — XIX BB. / Ilox
pen. mpoceccopa I1. H. Tananssl. — [ocymapcTBeHHOE M31aTENBCTBO IOpHANIECcKOl uTepatypsl. M., 1957. C. 25.

13 Koncrurynmonnas Xaprus [pyccun // XpecromaTusi o MCTOPUM FOCYAapCTBa M IpaBa 3apyOekHbIX crpaH. B 2 1. / OTB. pea.
1. 10. H., npo¢. H. A. KpamenunnukoBa. M., UzngatensctBo HOPMA, 2003. T. 2. C. 295.
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B cmity 3THX mpu4MH yxke MpUIeanias K BIacTi OypiKyasusi BbIHYKAeHa ObUla UCKaTh aJieK-
BaTHBIE MTPABOBBIE CIIOCOOBI M CPENICTBA YIIPABJIEHHS OOIIIECTBOM B YCJIOBHSIX YPE3BbIUAHBIX 00CTO-
AatenbcTB. OMHUM M3 TaKMX CIIOCOOOB 3alUTHI OOINECTBA, MPaB M CBOOOM YeJIOBeKa B YCIIOBHUSIX
BO3HHMKIILIETO OypiKya3HOTro OOIIECTBa MEePBOHAYATIBHO CTaT MHCTUTYT «y3aKOHEHHOMW JMKTATYpbI»,
PEATM30BBIBABLIMICS B PAMKAX T€X WJIM MHBIX YPE3BbIUANHBIX 110 CBOEW CYTH PEKUMOB — OCAJHOTO,
WCKJIIOYUTEIIBHOTO U T.11., HEOOXOAMMOCTh B KOTOPBIX OIPABAbIBAIACh BHICIIUMU UHTEPECAMU HALIUH,
YTO, BIIPOYEM, HE MPENATCTBOBAJIO UX MCIOJIB30BAHHUIO IS PACIIPABbI C OJIMTUYECKON ONMO3ULINEN
Y MIOJaBJIEHU S TOJIMTUYECKON aKTUBHOCTU HAPOAHBIX Macc. B 3Toi CBSI3M yMECTHO BCIIOMHUTD CYX-
nenvie K. Mapkca o ToM, 4TO «100pONopsiIoUHbIe PECITyOIMKAHIIbD» . .. CAENAIN U300pETeHrE, CaMO
MpOJIOKUBIIEe cebe JOPOry 1Mo BCeMy KOHTHHEHTY, HO C He OCTHIBAIOIIEH JTI0OOBBIO BCE CHOBA BO3-
Bparasieecss B0 Ppanipio. .. 1o n300peTeHne — ocaaHoe nosoxenue. [IpeBocxoqnoe m3o0pe-
TEHUE, NEPUOANYECKU MPUMEHSEMOE B Kak/IOM U3 CIEAYIOIIMX JpPYyr 3a JIPyroM KPU3UCOB B X0
(panITy3cKOii peBosIOIUN» 14,

Kak npaBuiio, ucrnosnHeHnue 3aa4 rocyJapcTBEHHON BJIACTH BO BPEMS OCAJHOTO U UCKJIIOYU-
TEJIbHOTO TOJIOXKEHUSI BO3JIAraJloch Ha OCOOBIE OpraHbl, JIMOO CO3/1aBaeMble BHOBb, JTMOO paHee He
o0najgaBie «IUKTAaTOPCKUMU» MOJTHOMOYMSIMU. [Ipy 5TOM CyIECTBEHHO MEHSIACh PacCTAHOBKA
CWJI M I0PUINYECKUX TOJTHOMOYMIA CpPEey OpPraHoB BJIACTH, YTO, B CBOIO OYE€PEdb, CYIIECTBEHHBIM
00pa3oM BO3JIEHCTBOBAJIO HA XapaKTep MOJIUTUYECKOTO PEeKMMa, YCHIIUBAS €r0 «YUCTO JAUKTATOp-
CKHe» 1 0calIIsisi OCHOBHBIE IEMOK PAaTUYECKHUE YepPThl. B 3THX yCIOBUSIX CTaJIo COBEPILIEHHO OYEBU/I-
HBIM, 4TO O€3 COOTBETCTBYIOIIETO 3aKOHOIATEILHOTO 3aKPETUICHHSI MEPhl UPE3BBIYaiiHOTO XapaKTepa,
IIPUMEHSIEMBbIE B UPE3BBIYANHBIX YCIOBHSX, MOTYT IMPUBECTH K pa3pyLIEHUIO 3aKOHHOCTH U OCHOB-
HBIX YCTOEB OOIIECTBA U TOCYIAPCTBA, a, CJIEJOBATENBHO, U K HAPYIICHUIO BHY TPUTIOTMTUYECKOH CTa-
OWJIBHOCTH.

[lepBble «cnenmann3upoBaHHbIE» MAPIAMEHTCKHUE AaKThl, perIaMEHTUPYIOLIUE IPaBOBOM
PEKMM UPE3BBIYAWHOTO TOJIOKEHUS, B OOJBIIMHCTBE €BPOMENCKUX TOCYJapCTB ObUTM MPHUHSTH B
OCHOBHOM TOJIBKO B cepeauHe U Bropoi nosioBuHe XIX Beka. Bo ®@panuun 3to npousonuio B 1848
rony, B [Ipyccun — B 1857 rony, B ABctpo-Benrpun — B 1869 rony, B Ucnanuu — B 1870 roay u
T. 1. B Poccumn MHCTUTYT Upe3BhIYaiiHOTO MOJIOKEHU S MTOTYYUJI pa3BUTHE BO BTOpoi nonoBrHe XIX
cronetus. 14 aprycra 1881 ropa 6bu10 npuHsTo «IlooxeHue o Mepax K COXpaHeHUIO TOCYJapCTBEH-
HOT'O TIOpsIAKa ¥ OOIIECTBEHHOTO CIIOKOMCTBHUSI», B KOTOPOM IpeyCMaTprUBaIaCh BO3MOXHOCTb O0b-
SIBJIEHUS] «UCKJTIOUMTEIbHOTO MOJIOKEHUS». B CBOIO ouepeab «MCKIIIOYUTENIBHOE MOJ0KEHUE» IOJ-
paszensuioch Ha «I0JI0KEHUE YCUJIEHHOM OXPaHbl» U «I0JIOKEHUE YPE3BbIUATHON OXPaHbI».

Heine neficTByIo1iee 3aKOHOIATENBLCTBO, PETYIMPYIOIIee Ype3BbIUYaiiHOE TIOJIOKEHUE 3apyOeK-
HBIX CTPaH, JOCTATOYHO Pa3HOOOPA3HO 10 (hOpMe 1 COIEPKAHMIO, YPOBHIO perlaMeHTAIH BO3HUKA-
IOIIMX TPH 3TOM OOIIECTBEHHBIX OTHOMIEHUH. [Ipy n3yueHnn TaHHOTO ONbITA MPE/ICTABIISIOT UHTE-
pec clieyionme NpUHIUINAIbHbIE BOIIPOCHL: BU/Ibl 3aKOHOJATEBHBIX aKTOB, IIPY MOMOIIH KOTOPBIX
perIaMEHTUPYETCsl JaHHBII UHCTUTYT; COAEpKaHUE TOHATHS «UpPE3BbIYaliHOE MOJIOKEHUE»; TOpsi-
JOK BBEJICHUS PEKMMa YPE3BBIYAHOIO MOJIOKEHHS; TOJTHOMOUMS1, KOTOPBIMHU pacIioyaraioT rocyaap-
CTBEHHbBIE OpraHbl C BBEIEHUEM UPE3BbIUAIHOTO TIOJIOKEHUSI.

CpaBHUTEBHO-TTPABOBOM aHAJIN3 HBIHE JIEMCTBYIOIIETO HALIMOHAJIBHOTO, U B IIEPBYIO OYEpelb
KOHCTUTYIIMOHHOTO, 3aKOHO/IATENILCTBA 3aPYOEKHBIX CTPAH CBUCTEILCTBYET O PErJIaMeHTALlUH B HEM
Pa3IMYHBIX PEKHUMOB, KOTOpPbIe OOBEIMHEHBI OOIIMM TOHSATHEM «4Ype3BblUaiiHOe MonoxeHue». K
TaKOBBIM OTHOCATCS: COOCTBEHHO Upe3BbIYaiiHOe TojioxkeHue (Ankup, Bennkodpuranus, 3umodaose,
WNupus, Upnannus, Kanana, Iopryramus, CILIA, FOAP u n1p.); ocagnoe nonoxenvie (Amxup, Apret-
TvHa, benbrus, bpasunus, Benrpus, Benecyana, ['peuns, Mcnanus, Mainu, [opryranus, @panuus,
1 1p.); BoeHHoe monoxenue (Bonrapus, Benmukobpuranus, Uanus, Hunepnannpl, [onsima, Pymbr-
Hus, CIIA u ap.); cocrosiaue Boiinabl (benbrus, Utamus, Kado-Bepme u op.).

4o Mapxc K., Snezeavc @. Cou. 2-e w3a. T. 8. C. 135.
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[NomuMo BhIIIEyKa3aHHBIX, HAMOOJEE PACTIPOCTPAHEHHBIX M CUMTAIOIIUXCS TPAAUIMOHHBIMU
Cpeny BUJOB YPE3BBIYAHOTO MOJNIOKEHHUsI, BCTPEYAIOTCsl U OoJiee peKre BUIb PeKUMOB, YCTAHOB-
JIEHHBIX 3aKOHOJATEJICTBOM OT/ENIbHBIX CTpaH, HAIPUMEP: COCTOSIHUE OOIIECTBEHHOW OMaCcHOCTH
(Uramus); cocrosiare HanpsikeHHOCTH (PPI); cocrostaue oboponsl (PPIT, Kocra-Puka, OunmsH-
aus); coctosiaue yrpossl (Mcnanus); coctossaue rotoBHocTr (HopBerus); cocTosiHue OaUTeTbHOCTA
(T'abown); cocrosiHre TpeBoru (['aboH).

Crnenyer cornacutbcsi ¢ MEeHHeM B. B. Jlo36uHeBa o ToM, 4T0 OO ObI HEBEPHO paccMaTpu-
BaTh JaHHBIE PEKUMBbI B KAUECTBE CAMOCTOSITEJIbHBIX IIPABOBBIX MHCTUTYTOB, TOCKOJIbKY O/IHU U T€ ke
MIPU3HAKHU, OTIPEJEIISIOIIIE, CKaKeM, OCAHOE MOJI0KEHUE WIIM COCTOSTHUE YIPO3bl B OJHUX CTpaHaX
(HanpuMmep, B ApreHTuHe U VicmaHum), XapakTepu3yloT COOTBETCTBEHHO COCTOSIHUE OOOPOHBI WU
Ype3BbIYaliHOE TOJIOKEeHUe B Apyrux (Harpumep, B ®PI” u BenmukoOpuranun)'®. Peus uaer, Takum
00pa3oM, He O Pa3IMYHbIX IPABOBBIX MHCTUTYTAX, & O PA3IMUHbIX (hopMax (HAMMEHOBAHUSIX ) MHCTH-
TyTa YPE3BBIYAIHOTO MOJIOKEHHS KaK OOIIEero poioBOrO MOHSTHSI.

KoMmrmiekcHpIil CpaBHUTEIBHO-IIPABOBOI aHAINW3 YPE3BbIYAHOIO 3aKOHONATENIbCTBA CBUE-
TEJIbCTBYET O TOM, UTO ITOJTHOMOYH S TI0 BBEJICHUIO YPE3BBIYaHOTO MOIOKEHUSI B OOJIBIIMHCTBE CTPaH
MHPpa BO3JIOXKEHBI Ha [JIaBy TocylapcTBa U (WIM) IIaBy UCIIOJIHUTENIBHON BiIacTU. B Takux rocynap-
crBax kak Upnannus, Ucnanus, Kanana, Kunp, Jlusan, ®@panims u HEKOTOPbIX appUKaHCKUX CTpa-
Hax MpaBOM OOBSIBJIEHHS YPE3BBIYANHOIO MOJOXKEHUsI 00JIa1aeT MpaBUTeIbCTBO. B psige crpan —
I'epmanvu, M3paune, Anrone, Manbte, Bonrapuu — mapiaMeHT caM yIOJTHOMOYEH OOBSBUTH Upe3-
BBIYAIIHOE TIOJIO)KEHUE, XOTSI B HEKOTOPHIX M3 HUX 3TO MPABO 3aBUCUT OT OOCTOSATENHCTB WM BUAA
Ype3BBIYAHOTO MONIOXKeHHsI. B ApreHTune, Harpumep, Ipe3uIeHT peciiyOlnruKy ¢ ON0OpeHus ceHaTa
MOXET OOBSIBUTH OCA/IHOE MOJIOXKEHUE B CITyyae BHEIITHETO HAllaIeH!s1, TOT/1a KaK KOHIPecC CaMOCTO-
SITEJTIBHO MOKET BBECTH OCaTHOE TOJIOKEHHE MPH Havyajle BOCCTaHM s, BHYTPEHHHUX OeCHOPSIKOB HIIH
CTUXUITHOTO OencTBHS. B cuTyarmu, Korja KOHrpecc paciyIlieH, MPe3uJeHT TakKe MOXKET OObsSBUTD
ocaJTHOe TIOJIOKEHUE, HO TIOC/Ie TOr0 OH JO/DKeH HEMEAJIEHHO CO3BaTh MapiaMeHT sl ONoOpeHus
CBOETO peIleHHUs.

B GonpmHCTBE rOCyIapcTB MEpa BOIPOC O TOM, UMEETCs JIM IOCTATOUYHO 3aKOHHBIX OCHOBA-
HUI 17151 OObSIBJICHUS YPE3BBIUAIHOTO MOJIOKEHH S, pelIaeTCsl IIaBOM MCIIOMTHUTEIHOM BIACTH €U~
HOJIMYHO. BMecTe ¢ TeM BO MHOTHX M3 HUX PELIEHUE O BBEIEHUH YPE3BBIYAHOIO MONIOKEHU ST MOKET
OBITH MTPUHSTO TOJBKO MOCTE O(UIMATBHBIX KOHCYJIBTALMI C TEMHU MJIM MHBIMH TOCYAapCTBEHHBIMU
opranamu. Bo ®paHI1y 1 HEKOTOPBIX IPYrUMX CTpaHax, HapUMEp, MPE3UIAEHT MOKET MPUMEHSTh
CBOM UCKJTIOUMTEJIbHBIE TOJTHOMOUMSI MIOCJIE KOHCYJIbTALNi C IPEMbEP-MUHUCTPOM, MTpeceaaTesIMu
TasiaT napJaMeHTa, a Takke ¢ KOHCTUTYLIMOHHBIM coBeTOM. B 10 ke Bpems npe3unenty Mnanu nocra-
TOYHO M3/1aTh MPOKJIAMAIIMIO O YPE3BbIYATHOM IMOJIOKEHHH TI0 «COBETY» KaOMHETa.

B cBs131 ¢ BBIIEU3IOKEHHBIM CIIEYET COTJIACUTHLCS C OOIIUM BBHIBOJOM POCCUHCKOTO YYEHOTO
A. H. [lomprHa 0 TOM, 4TO BCE OCHOBHBIE ITPABOOTHOIIEHUSI B MEPHOJ UPE3BbIUAITHOTO IOJIOXKE-
HUS1 JIOJDKEH PEryJIMPOBATh TONBKO MApIaMEHTCKHI akT (3aKOH), HE CTECHSIOIIMI, C OHON CTOPOHBI,
WCTIOTHUTEIIBHYIO BJIACTH B BOBMOKHOCTY OBICTPOTO pearipoBaHusl Ha MEHSIOIIYIOCS] CUTYAIHIO, HO, C
APYro CTOPOHBI, KECTKO U MOAPOOHO OIPAaHNYMBAIOIIMI BCE JOMYCTUMBIE METO/IbI TAKOTO pearupo-
BaHusl. [le10 B TOM, YTO OTCYTCTBHE MapIaMEeHTCKOro akTa MO0 0OpeKaeT OpraHbl rOCyIapCTBEHHOM
BJIaCTU Ha Oe37efCTBHE M HEPEIIUTEIbHOCTh UMEHHO TOr/a, Koraa TpeOyIoTCs CpOUYHbIe JIeHCTBUS
1o obecreveHnIo Oe30MacHOCTH JIIOZIEH, 3aIuTe OOIECTBEHHOTO TOPSIKA WM KOHCTUTYIIMOHHOTO
CTpOsi, MO0 CO3M1AeT MPEANOCHUIKH /IS IPUMEHEHH s HEOTPaBJaHHBIX MepP. 3aKOH, TAKUM 00pa3oMm,
MOXET TO3BOJIUTh U30EXaTh U TOTO, U APYTOro. 3aKOHOMEPHBIM CJIeyeT MPU3HATh U BTOPOI BBIBO
A. H. JlomprHa 0 TOM, 4TO BKJIIOYEHHE HOPM, PETYIUPYIOLINX MHCTUTYT YPE3BbIUANHOTO MOJI0KEHU S,
B TEKCTHl OCHOBHBIX 3aKOHOB SIBJISIETCSI OMHOM M3 TapaHTUI IMPOTHB BO3MOKHBIX 3JI0YIOTPEOIeHUI

15 Jlos6unes B. B. WHctutyT ypesBbyaiiHoro nosoxenus B Poccuiickoit @eneparyu (Teopusi, 3aKOHOAATENBCTBO, PAKTHKA). —
M.: FOpuz. mat., 2001. C. 142.
14



A. BenoycoB. «Ype3BbryaiiHOe 3aKOHOIATENLCTBO | epMaHUU: NCTOPUKO-TIPaBOBOM aHam3. MoHorpadus»

CO CTOPOHBI UCTIONIHUTEJILHOW BJIACTH TP BHIOOPE U TPUMEHEHUH HOPM «UPE3BBIYaliHOTO 3aKOHOA-
TEJIbCTBA» ISl Pa3pellieH s CUTYalMid U OOCTOSITENILCTB, HE HOCSIIMX YPE3BBIYaiHOTO XapakTepa 6.
Hakomnnennslii rocygapctBamu EBporibl 1 Bcero Mupa OfbIT MPABOBOTO PEryIMpoBaHus oo1ie-
CTBEHHBIX OTHOILIEHUI B YCJIOBUSIX UPE3BbIUAHBIX CUTYALMi, a TaKKe HAYYHOE OCMBICIIEHUE UHCTU-
TyTa YPE3BBIYAHOIO TMOJIOKEHUS] M YPE3BBIYAHOIO 3aKOHOAATEIbCTBA HAIIUIM CBOE OTPaXX€HUE U
3aKpeIUIeHUE B caMbIX (DyHIaMEHTaJIbHBIX ME:XAYHApPOIHO-IIPABOBbIX JOKYMEHTAX M MPEXk]e BCEro
BO BceoOiielt aexiapanu npas yenoBeka, MexayHapoIHOM MaKTe O IPaXAaHCKUX U MOTUTHYECKUX
npaBax, EBporneiickoil KOHBEHIIMH O 3alUTe MPaB YeJOBeKa M OCHOBHBIX CBOOO/. B TaHHBIX MeX Y-
HApOJIHO-TIPABOBBIX aKTaxX ObUTH 3aKperuieHbl cpOpMYIMPOBAHHBIE paHee B KOHCTUTYIIMSX M 3aKOHAX
MHOI'MX CTPaH HOPMbI IIpaBa, B KOTOPbIX 3aKPEIUISINCh MONOKEHUSI, COMJIACHO KOTOPBIM B OTIEJIb-
HBIX UCKJIIOYUTEIIBHBIX (U€TKO YCTAHOBJICHHBIX ) CTydasix MpaBa U CBOOO/IBI IPakIaH MOTYT YaCTUIHO
orpaHn4uBarhbcs. OrpaHuYeHue MpaB U CBOOO/ IIPU 3TOM MOKET OBITh HEMTOCPEICTBEHHO CBSI3aHO Kak
c obecrnieyeHreM Oe30MacHOCTH TocyIapcTBa (TIOrpaHYHast OJI0Ca, BOGHHBIE TOPOIKH, TEPPUTOPHUS,
i€ BBEJICHO Ype3BblUaiiHOE JIM BOGHHOE MOJIOKEHUE), TaK U C 3aIUTON 30POBbs, IPAB U 3aKOHHBIX
MHTEPECOB JIPYTHX JIUI] (IKOIOrHUYecKoe OeCTBHE, OMACHOCTh paclipOCTpaHEeHHsT MH(PEKIIMOHHBIX 1
MHBIX 3200JI€BAHUI 1 OTPaBJICHUS JTIOAEH ), €CJTM 3TO OTBEYAET KOHCTUTYITMOHHBIM TPEOOBAHMSIM.

HayuHoe omnpenesneHye 4pe3BblYaiiHOrO mojoxkeHus B Poccun BriepBble ObLIO JaHO BUIHBIM
oTeyecTBeHHbIM IpaBoBeoM B. M. I'ecceHoMm, koTopomy npuHamiexuT nepsas B Poccuu ¢yH-
JaMeHTaibHasi padoTa, MOCBAIIEHHAsE UHCTUTYTY YPE3BBIYaliHOTO MOJIOKEHM s, u3aHHast B CaHKT-
[Merepoypre B 1908 romy. Ion «MCKIOUMTENBHBIM MOJIOKeHHEM» B. M. I'ecceH moHMMa «COBO-
KYITHOCTh MCKJTIOUUTENIBHBIX MOJTHOMOYMM, B YEM Obl OHM HE COCTOSUIH, MPEJIOCTABIEHHBIX MPaBU-
TEJIbCTBEHHOU BJIACTH, MPU HACTYIUICHUH OOCTOSITEIbCTB, YITPOKAIOIIMX U3HYTPU WA U3BHE CYIIle-
CTBOBAHMIO Tocy1apcTBa» 7. 3HaunTeIbHOE BHUMAHUE B JOPEBOJTIOIIMOHHON POCCUMCKON HayKe ObLIO
yZIeJIeHO U3YYeHHIO OOIIECTBEHHOTO MOPSIIKA U CPEICTB ero ykperuieHus. K unciny nanbonee 3Haun-
MBIX Pa0OT IO JAHHOU TeMaThKe MOXHO oTHecTd padotel M. . Eponkuna, H. . 3aroponHukoBa,
JI. M. Konoakuna, A. I1. Kopenesa, ®@. C. PazapeHona,

CoBerckasi NOJIUTUKO-IIPABOBasi MbIC/b IMPEJCTaBIIsIa 3aKOHOAATEIbCTBO O YPE3BbIYATHOM
TOJIO’KEHUU HE YEM UHBIM, KaK MHCTPYMEHTOM OTKPOBEHHOI'O HACWJIUS Y HAJIPYraTesIbCTBa HaJl IEMO-
kpatuent. [Ipy 3ToM BCsiuecky NMOIYEpKUBAIACh U OTTEHSUIACh MBICIb O TOM, 4TO, €CJIM KOHCTHUTY-
11 YCTAaHABJIMBAET HEKOTOPHBIe OypiKya3HO-/IEeMOKpAaTHUECKHe TpaBa U CBOOO/IB, a B TIOPSIIKE TEKY-
IEr0 ¥ YPEe3BbIYaHOrO 3aKOHOATEILCTBA IPUHUMAET 3aKOHBI, KOTOpbIE B HAPYILIEHHE KOHCTUTYLIUN
OrPaHMYMBAIOT WM BOBCE YIPA3THSIOT 3TU CBOOOIB M IMpaBa, — 3TO M €CTh HE YTO WHOE, Kak
HacaxjeHne O0e33aKOHUs 3aKOHOJATEIIbHBIM MyTeM. BhICKa3bIBAIMCh COOOpaXKeHUs, YTO UHCTUTYT
YpEe3BBIYAHOTO TIOJIOKEHUS SIBJISIETCS] OTKPOBEHHBIM TOMPAHUEM JIOOBIX JIEMOKPATHUECKHX HOPM
Y MPUHLIMIIOB. YTBEPk/a10Ch, YTO COUMAIM3MY IO CAMOW €ro MpUpoJie Yyk/bl COLUAIbHBIE KOH-
(bIMKTBI, TOATOMY COIMAIMCTHYECKOE OOIIECTBO M TOCYJAPCTBO HE HYKIAIOTCS B 0OCOOOM upes3-
BBIYAITHOM 3aKOHOAAaTebcTBE. 1103TOMy BIONHE 3aKOHOMEPHOH BBIIIAZENA CUTYalUsl C HAyYHBIM
OCMBICJICHUEM MHCTUTYTA YPE3BBIYAMHOIO MOJI0KEHU S Y YPE3BbIYAiHBIM 3aKOHOJATEILCTBOM, KOTIa
MCCIIeIOBAHMSI 3aKOHOAATEIbCTBA O UPE3BHIUAIHOM TOJIOKEHUH ObLITM BHITECHEHBI B C(pepy KPUTHKH
JIeXKAIUX B €r0 OCHOBE OypKya3HBIX KOHIICTIIMI U MHCTUTYTOB IpaBa. XOTsI cama MPaKTUKa BOOYHIO
OIPOBEpIJIa ITU «IOCTYJIaThl»: coObTHsI B HoBOuepkaccke, Tounucu, Baky u T. 1.

K koniry 80-x Hauamy 90-X rojioB 1oj] BO3JEHCTBUEM IPEX/E BCETO COLMATBHO-TTOTUTUUECKUX
Y MEXHAlIMOHAIBHBIX KOH(IMKTOB OTHOLIEHWE K MHCTUTYTY UpE3BBIYAHOIO IOJIOKEHUS Y HAC B
cTpaHe cTajio MeHAThcsl. OTHAKO «IpU3HAHKUE» He YCTPAHWIO, Ja M He MOIJIO YCTPAHUTh IMPOTHUBO-
pEUMBOE OTHOLIEHUE K MpakTUKe ero npumeHeHusa. M mump B 90-x rogax XX cronerust Mpouso-

16 Cm.: Jlompun A. H. VIHCTUTYT 4pe3BBIYANHOTO IMOJIOKEHUS B 3apyOeKHBIX cTpaHax // MexayHapogHas Ku3Hb. 1993. No5—
6. C. 148—151.

7 Feccen B. M. VickmounTe IbHOE MONOKEHHE. CII6., 1908. C. 74.
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IIJTa U3BECTHASI HAyYHAas! «peabvInTalys» UHCTUTYTA YPE3BBIUAHOTO TMOTOKEHHUS, TIOSBUIICS DS
HOBBIX MHTEPECHBIX COZIEPKATENIbHBIX UCCIIEI0OBAHNIA POCCUICKUX YUEHBIX-IOPHCTOB, MMOCBAIIEHHBIX
M3Y4YEHUIO TIPOOJIeM B3aMMOJIEHCTBYS BHYTPEHHUX BOKCK M OPraHOB BHYTPEHHUX €N B JIOKAIbHBIX
BOOPYKEHHBIX KOH(DJIMKTAX; & TaKKe B PA3TMYHOTO poAa MUPOTBOPUYECKUX OMEpalUsIX, U3yUYECHUIO
3apyOesKHOTO OnbITa (PYHKITMOHUPOBAHUS MHCTUTYTA YPE3BBIYAHOTO TOJIOKEHHS 8.

18 Cm.: XKunwcruii H. H. Oprassl BHYTPEHHUX €)1 B YCIOBHSX (hJOPMUPOBAHHS IIPABOBOIO rocyaapersa // TIpaBoBoe rocy1aperso
U IeSITeIbHOCTb OPIaHOB BHYTPEHHHUX J1eJ1 110 60opble ¢ npecTynHocTbio: CO. TpynoB anbloHKTOB U couckareneii / CII6IOV MBI Poc-
cum. CII6., 1993. Boin. 2. C. 4; 2Koarnos FO. H. Oneparun OOH 1o nopnepxkaniio Mupa // 3ammra u 6e3onacHocts. 1999. Ne2. C.
28—29; Cmankesuu A. A. Jloporu, MoNUThie KPoBbI0. B3auMozeiicTBrie BHYTPEHHNX BOICK M OPraHOB BHYTPEHHUX [T C 4acTAMH
U coelMHeHNnAMU MuHKCTepCTBa OOOPOHBI M APYTHX CUJIOBBIX BEJOMCTB B JIOKAJIbHBIX BOOPYXKEHHbIX KOH(pIIMKTaX // 3armura u 6e3-
omacHoCTb. 1999. Ne2. C. 42—A45; Buwuns I'. H. OcoOeHHOCTH ITPaBOBOrO 00ECIeUeHs AESTENbHOCTH 110 BbISBJICHUIO U PACKPBITHIO
MIPECTYIUIEHUI B YCIOBUSAX BOOPYKEHHOTO KOH(IMKTa HEMEXAyHapOOHOro xapakTepa / ABTopedep. OUC. ... KaHI. 0pul. Hayk //
Kamuuunrpan: usnarensctso KanHUHTpagckoro BoeHHOro nHeTuTyTa denepanbHoii norpannyHon ciryxost PO, 2003; Jompun A. H.
WHCTUTYT Ype3BblYaiiHOro MOJIOXKEHUs B 3apyOexkHbIX cTpaHax // MexmyHaponHas kusHb. 1993. Ne5—6. C. 149,151.
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§2. TeopeTnueckue 0CHOBBI
HHCTHUTYTA YPe3BbIUYANHOr0 MOJ0KEHHNS

OnHOHN M3 OTJIMUUTENBHBIX OCOOEHHOCTEN MCTOPUKO-IIPABOBOIO UCCIIEA0OBAHUSA TEX rocyiap-
CTBEHHO-IIPAaBOBBIX MHCTUTYTOB, KOTOPbIE BO3HUKJIM PaHEe, MPOLUIU JAOJITHA Iy Th Pa3BUTUS U CYILE-
CTBYIOT B HacToslIliee BpeMs, ABJISAETCS TAKOM UX PETPOCIIEKTUBHBIN aHAIM3, KOTOPBIX Mpeosaraet
IIMPOKOE UCTIONb30BaHUE COBPEMEHHBIX JOCTHKEHUI I0PUANYECKON HAyKH, TEOPETUUYECKUX U METO-
JOJIOTMYEeCKUX 00001eHnii. B 3ToM cMBbICiIe TeOpeTHKO-TIpaBoBble 000OIIEHN ST ¥ BBIBOIBI SIBJISIOTCS
TOI TEOPETHKO-METOIONIOrMIECKO 62301, KOTOpasi MO3BOJISIET HanOoIee MOJTHO, BCECTOPOHHE 1 00b-
€KTUBHO «BOCIPOU3BECTU» U PACCMOTPETh TO WJIM MHOE UCTOPUYECKOE sIBJIEHUE, TOT UJIM MHOM rocy-
JAapCTBEHHO-NPAaBOBOM MHCTUTYT, YBUJIETh O0Lee M OCOOEHHOE B Pa3BUTHU TOTO WJIM MHOT'O MHCTH-
tyTta. C 3TOM LIesbIo B caMOM HavaJie JAHHOTO pasfesia paboThl Ta€Tcsl KpaTKoe U3JI0KEHHE OCHOBHBIX
TEOPETUYECKUX MPEACTABIEHUI 00 MHCTUTYTE Ype3BbIYaiiHOro nosnoxeHus. [Ippyem naHHble mnoso-
KEHUS SABJIAIOTCA JIOTUYECKUM PEe3yJIbTaTOM MCTOPUYECKOTO U CPABHUTENIBHO-IIPABOBOIO aHAJIN3a
3aKOHOZIATENIbCTBA O YPE3BBIYANHOM IOJIOKEHUM M UPE3BbIUAMHBIX CUTYyallUsX, a TaKXke HaydHOU
JIMTEpaTypbl, UMEIOIIEH OTHOIIIEHNE K TeMe MCCIIeI0BaHMsI, KOTOpBIe ObLIM ClieIaHbl B IEPBOM pas-
7ene JaHHOM IJIaBBbl.

Ha namn B3m1s1g, ciieyer 0co00 BHIAETUTh Psiji TOJOKEHUH, KOTOPbIE XapaKTepU3YIOT, Ipexe
BCET0, COLIMAIbHO-TTPABOBOI aCHEKT MHCTUTYTa YPE3BBIYAIHOIO MOJIOKEHUSI K MOTYT OJJHOBPEMEHHO
COCTaBJISATh CBOEOOPA3HOE TEOPETUKO-IPABOBOE, METOJOJIOTMYECKOE IO CBOEMY 3HAUEHHUIO SI/1PO JIaH-
HOU paOoTHI.

Bo-niepBbix, Upe3BbIUaiHOE MOJIOKEHHE 110 CBOEMY COIEPKaHUI0 OOBEKTUBHO SIBJISIETCS OHOM
U3 PA3HOBUIHOCTEW YPE3BHIYANHON CUTYAIIMH U TIPECTABIISIET PEaIbHYIO YTpo3y O€30IacHOCTH Hace-
JIeHHs1, ero OJIaroroNy4Yuio U COLMATbHOMY CHOKOMCTBUIO; TIPH 9TOM MMEHHO COfIepKaHUe YrpO3Hl,
YCJIOBU S, TIPY KOTOPBIX OHAa MOET pealn30BaThCs JIMOO yke peausyercs, a He MPOCTOe yCMOTpe-
HUE BJIACTU ONpefessieT HeoOOXOAUMOCTb U CoAepkaHue MPUHUMAEMbIX Mep. 3HAUMTEIbHBII BKJIa]
B HCCJIE/IOBAHME OOIIETEOPETHUECKUX MPOOIEeM MHCTUTYTA YPE3BBIYAHOTO MOJNOXKEHUSI BHEC POC-
cuiickuii yuenbiid A. H. Tompun'®. EMy nprHaIIekuUT OJHO U3 HEMHOTUX HAYYHBIX OMpee/ICHUI
MHCTUTYTA YPE3BBIYANHOTO MOJIOKEHU S, COITIACHO KOTOPOMY MOJ, Ype3BbIYaiiHBIM MOJIOKEHUEM Clle-
AyeT MOHUMAaTh KOHCTUTYLIMOHHO YCTAHOBJIEHHOE IOJIOXKEHHE, MPU HAIMYMK KOTOPOTrO OCYILECTB-
JIEHHE TOCYAAapCTBEHHOI BJIACTH NMPOMCXOAUT B YPE3BBIYAaiHOM KOHCTUTYLMOHHOM Mopske. [lpu
3TOM I'OCYAAPCTBEHHO-TIPABOBOM (KOHCTUTYLIMOHHBIM) MHCTUTYT YPE3BbIYAHOIO MONIOKEHUS Mpe]-
CTaBJIsieT COOOM CHUCTEMY COINIACOBAHHBIX 0OOCOOJICHHBIX M OJHOPOJHBIX ITPABOBBIX HOPM, OMpe/e-
JISIIOIIMX: OCHOBAHMS U151 BBEJIEHUsI PeXKMMa Ype3BbIYaliHOTO MOJIOKEHU; ONPEAEA0IUX rocyaap-
CTBEHHBIN OpraH (WM OpraHbl), YNOJIHOMOYEHHbI BBOIUTh PEKUM YPE3BBIUAIHOIO MOJIOKEHNUS;
[IPeAyCMaTPUBAIOLIMX MOPSJOK €ro BBEAEHMS; PEryIvMpyolIMX BpEeMEHHbIE U MPOCTPAHCTBEHHBIE
IPaHuULIbl JEUCTBUS; YCTAaHABIMBAIOIIMX OCOOBIA PEXUM JEATEIbHOCTH OPraHOB I'OCYAAPCTBEHHOM
BJIACTU W OpraHU3allvi, JIOMYCKAIOUIMX OrpaHUYEHUs MpaB M CBOOOJ rpaxk/JaH, a Takke MpaB opra-
HU3alUI 1 BO3JIOKEHHE HAa HUX JOMOJHUTENbHBIX 0OS3aHHOCTEH; B (peJepaTUBHBIX IOCYAApCTBaX
— BpEMEHHbIE U3MEHEHHS B pa3rpaHUYEHNH NTPEJMETOB BEIEHU S ¥ IOJIHOMOYMI Mex 1y (eiepaib-
HBIMU OpraHaMH TOCyapCTBEHHOH BJIACTH M OpraHaMM rOCYyIapCTBEHHOW BJIacCTH CyOBEKTOB (pefe-
paryu; peryImpyoux HHble U3MEHEHHsI B CHCTEMe OOIIECTBEHHBIX OTHOIICHUH B TIEPHUOJL YPE3BHI-
YaitHOTO MOJIOXKEHU .

19 Jompun A. H. VIHCTUTYT 4Ype3BBIYAiHOTO TOJIOKEHHs B 3apyOexkHbIX cTpaHax // MexyHaponHas kusHb. 1993. Ne5—6. C.
149,151.
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JlaHHOE ompe/esieHre WHCTUTYTa YPE3BbIUAHOTO TOJIOKEHHS, Ha HAIll B3MJISA, JOCTATOYHO
TMIOJIHO ¥ TOYHO OTpakaeT (pOPMaIbHO-TIPABOBYIO COCTABJISIONIYI0 YKQ3aHHOTO MHCTUTYTA U MOXKET
OBITh MCIIOIb30BAHO B KAYECTBE OJHOU M3 OMOPHBIX TEOPETHKO-TPABOBBIX KOHCTPYKIIMI METOI0NIO-
TUYECKOTO MOPSIIKA.

Bo-BTOpBIX, Upe3BbYAHOE TMOJIOKEHHE MO CBOEH CYIIHOCTH SIBJISETCSI OCOOBIM TPABOBBIM
PEKMMOM, KOTOPBIH JIOJKEH OCHOBBIBATHCS HA KOHCTUTYLIMOHHBIX HOPMaX 1 MEKIyHapOIHBIX 00si3a-
TEJIbCTBAX CTPAHbI U YCTAHABJIMBATHCS B KAKJIOM ClIy4yae B ONpe/Ie/ICHHBIX 3aKOHOM paMKax C y4eTOM
0COOEHHOCTEH peryarupyeMon CUTYalluH, JeHCTBUTEIbHBIX MHTEPECOB FOCY1apCTBa, OOIIECTBA, BCETO
HACEJICHUsI U OT/ENIbHBIX I'paxaaH. TakiuM 0Opa3oM, MPaBOBOM PEeXUM UPE3BBIYAHOTO TOIOKEHUS
BKJIIOYAET B ce0s1 (OCHOBBIBAETCS) ME3K/IyHAPOAHO-TIPABOBBIE, 00IIHe (KOHCTUTYIIMOHHBIE) U CIIEIU-
aJibHbIe (0COOCHHBIE) HOPMATUBHBIE MIPABOBBIEC aKThI: 3AKOHBI U TIOA3aKOHHbIE aKThl. OH MOXET BBO-
IUThCS (YCTAaHABIMBATHCS) HA OCHOBE CTPOrOro COOMOeH T IPUHIIUTIA TIPABOBOM, a He (popMasibHOM
3aKOHHOCTHY M TIPUHIIMIIA 11e71eCO00Pa3HOCTU. AHAJIM3 COCTOSTHUSI COBPEMEHHBIX MCCIIEJOBAaHUH pa3-
HOOOPAa3HBIX MPOOJIeM MHCTUTYTA YPE3BBIUAIHOTO MONOKEHHS U YPE3BBIUAIHOTO 3aKOHOJATEbCTBA
CBUETENBCTBYET O CJACAYIOIEM.

HecmoTpst Ha TO, YTO BO3MOKHOCTb MCIOb30BAHUS IBYX PEKUMOB OCYILIECTBIICHUS TOCYIap-
CTBEHHOW BJIACTH — HOPMAJILHOTO M YPEe3BbIYaifHOro — 3aKperuisiercst B KOHCTUTYIusx OONbIINH-
CTBA rOCY/IapCTB, TEM HE MeHee, HOpMaJIbHbIN (OOBIYHBIN) PEKMM OCYIIECTBICHUS] TOCYIapCTBEHHON
BJIACTM B COBPEMEHHOM IOPUIMYECKON U MPEek]e BCEro rocyJapcTBEHHO-TIPABOBOW JIOKTPUHE CUH-
TaeTcsi OCHOBHBIM. B TO ke camoe Bpemsi coBpeMeHHasl 3amajHasi, 1a ¥ OTeYeCTBeHHas! JOKTPUHA
WCXOJUT U3 TOTO, YTO B JKU3HM JIOOOr0 OOIIECTBA 3AKOHOMEPHO BO3HUKAIOT CUTYAIlUH, MIPU KOTO-
PbIX HOpMasbHOE (PYHKITMOHUPOBAHME OOIIECTBA M TOCYAAPCTBAa CTAHOBUTCSI HEBO3MOXHBIM, U Tpe-
OyeTcsl yCTaHOBJICHHE YPE3BBIYaHOTO PeXrMa, YToObl 00eCIeYrTh OOIIIECTBEHHYIO Oe30MacHOCTh U
MIPABOIOPSIIOK. BOJNBIIMHCTBO aBTOPOB COBEPILIEHHO CITPABEIMBO TOJIaraeT, YTo rapaHTUel MPOTHB
MIPOU3BOJIBHOW JIEATESIBHOCTU TOCYJAPCTBEHHBIX OPTraHOB NMPH UPE3BBIYAHBIX CUTYAIUSIX M OJHO-
BPEMEHHO HEOTHEMJIEMBIM JIEMEHTOM IPABOBOTO TOCY/IAPCTBA SIBJISIETCS MPABOBAs peryiaMeHTaIv st
3TOrO pekMMa U MPEeXkJe BCEro 3aKperyieHue OCHOBHBIX €ro 3JieMeHTOB B OCHOBHOM 3aKOHE rocy-
JapcTBa.

B-TpeTbux, npaBoBO# pekuUM UpE3BbIUAIHOTO MONOKEHUS [0 CBOEW IPUPOJIE POTUBOPEYUB,
TMIOCKOJIBKY, C OJJHOW CTOPOHBI, HAIpaBJIeH Ha 00ecrieuyeHre UM BOCCTAHOBJICHUE HOPMAaJIbHBIX, OObIY-
HBIX YCJIOBHI XKU3HEIESITeIbHOCTH OOIIECTBA M TOCYAAPCTBA, &, C APYTIOi CTOPOHBI, OH OJHOBPEMEHHO
CBSI3aH C MPHUHATHUEM SKCTPAOPAMHAPHBIX MEpP, OrPaHMUYMBAIOLIMX MpaBa M CBOOOIbI JIMYHOCTU U
MEHSIIOIIUX COfIEPKaHKe COIMATLHOTO yIpaBJieHus. B CBA3M ¢ 9TUM MpaBOBOE peryIMpoBaHUE Ype3-
BBIYAIHOTO TOJIOKEHUSI OXBATHIBAET CJIOKHBIA KOMIUIEKC PETryIMpPYIOIMX U OXPAHUTENbHBIX Mep,
TpeOyIOIIHX B CBOIO OUepe/b OOMBIINX MaTepraibHO-(PMHAHCOBBIX 3aTpar. Takum o6pa3om, HesaMu
1 0OBEKTOM BBEJICHUsI YPE3BBIYANHOTO TOJIOKEHUS SIBJISIOTCS YCTpaHEHHe OOCTOSITENbCTB, MOCTY-
JKUBIIMX OCHOBAHWMEM IJIsI €r0 BBEICHUsI, OOecrieueHne HOPMAIbHBIX, «OOBIYHBIX» YCJIOBUI pa3BU-
THSI OOIIIECTBA M TOCYAAPCTBA, O€30MACHOCTY TPAXJaH M 3alUTHl KOHCTUTYIIMOHHOTO CTPOSI.

B-uerBepThIX, CyObeKkTaMu (YUaCTHUKAMH) IIPABOBBIX OTHOIIEHHUH B YCIIOBUSIX YPE3BBIUAHOTO
TIOJIOXKEHU S SIBJISIIOTCSI pa3lIMUHble OpraHbl BJACTH, OPTaHU3AIMK, OTAEIbHbIE Ipak/laHe, HaceJleHUe
OT/IEJIbHBIX TEPPUTOPUI, Ha KOTOPBIX JEWUCTBYET Upe3BbluaiiHoe mnosiokeHue. CyllecTBEeHHOE 3Ha-
YEeHUE B CBSA3M C 9TUM MMeEET MCIOJIb30BaHKME CTATYCHOTO TMOIXO0/a K COBEPIICHCTBOBAHUIO MPABO-
BOTO PEryJIMPOBaHMsI COLMATBHBIX OTHOIIEHUH B YCJIOBUSIX YPE3BBIYAHOTO MOJIOKEHHM S, YKe Hallle -
111ee OTPaKeHUE B OTIEbHBIX CIEIMATbHBIX HAYYHBIX UCCIIEAOBAHUSIX COBPEMEHHBIX OTEYECTBEHHBIX
aBTOPOB?’.

2 XKanuncrkuii A. 3. I[TpaBoBo¥i cTaTyc HaceNeH!s B YCIOBUAX Ype3BblYaiiHOro nosnoxkenus // Obecrneyenne 6e301aCHOCTH Hace-
JieHus u tepputopuil. M., 1994. C. 26—27.
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B-niaThIX, K UMCITy OCHOBHBIX XapaKTEPHBIX TPU3HAKOB MHCTUTYTA YPE3BBIYAHOTO MOJIOKEHHU S
OTHOCSITCSI KOHLIEHTPALMs BJIACTH, KaK MPaBWJIO, B OAHOM OpraHe, U OrpaHUYeHHE OCHOBHBIX IIPaB
1 cB0OO7 YestoBeKa. [1pr 5TOM MHCTUTYT Ype3BbIYAHOTO TOJIOXKEHU ST Ha MTPAKTHKE CBSI3aH C pealu-
3alMel uael U KOHCTPYKIIMEI TIPaBOBOTO TOCY/IapPCTBA, OCHOBAHHBIX Ha OOIIEUEIOBEUSCKUX [IEHHO-
CTSIX (AEMOKpaTusl, KOHCTUTYLIMOHAJI3M, HE3BIOIEMOCTB TPaB YeJI0BEeKa) M OJTHOBPEMEHHO SIBJISIETCS
OIpe/IeICHHBIM BApHAHTOM Pa3pelleHus] UCTOPUIECKH KOHKPETHBIX COLMAIbHBIX TTpodiieM. Bmecte
C TEM MHCTUTYT YPE3BBIYAHOIO MOJIOKEHUS, KaK CBUIETENILCTBYET UCTOPUSI, OUEHb YaCTO U3 Cpejl-
CTBA 3alUTHI AEMOKPATUH MOXET ObITh IPEBpAIllEH B CPEACTBO MOMABJICHUSI U YHUUTOXKEHHS STOU
ke 1IeMOKpaThu. M3yueHnio IMEHHO 3TOW CTOPOHBI PEKMMa YPE3BbIUAITHOTO MOJIOKEHUS Y/IEIEHO B
Hay4HOW JIuTepaType HeJocTaTouHoe BHUMaHue. Ha npumepe ['epMaHny MOXHO BOCHOJHUTD JIaH-
HBII TPOOENT TEOPETUYECKUX U UCTOPUKO-TTPABOBBIX UCCIIEOBAHMIA, TOKA3aB MEXaHU3M IpeBpallle-
HUS1 IEMOKPATUYECKOTO 110 CBOEW CYTH MHCTPYMEHTA B MHCTPYMEHT aHTUAEMOKpaTnieckuil. THCTH-
TYT Upe3BBIYAHOTO MOJIOKEHUsI OTHOCUTCS K MOrpaHUYHON oOacTu ipaBa. OH OTpakaeT MpUpoIy
BJIACTU M COLMAJIBHYIO OPUEHTALMIO MOJIUTUYECKUX PEeXKUMOB. B KauecTBe COIMaIbHOIO MHCTPY-
MEHTa MHCTUTYT YPE3BbIUAHOTO TIOJIOKEHUS SIBJISIETCS, B 00ILIEM-TO, YHUBEPCAIbHBIM CPEICTBOM. B
JAHHOM CJTy4dae rocyAapcTBO MOXKET OIMHAKOBO YCIIEIIHO IPUHUMATh MEpbl, KOTOPbIE JEJIAl0T «4pe3-
BBIYATHOE 3aKOHOJATEIbCTBO» I(P(EKTUBHBIM CPEICTBOM 3aIIUTHI CBOOO/IB M O€30MACHOCTH Tpak-
JaH, WK MpepUHUMATh LIark JUIsl €r0o MPEeBPaIleHUsl B MOIIHOE OpYy/AUe KJIaCCOBOTO TOCIOACTBA.

B-miecTbix, coBpeMeHHasi KOHIIETIIMsI YPe3BBIYAiHOTO MOJNOXKEHHsI pa3padoTaHa MpPUMEHU-
TEJIbHO K OTKPHITOMY JIEMOKPATHUECKOMY OOIIECTBY, B KOTOPOM YKa3aHHBI MHCTUTYT TPU3BaH
BBICTYTIATh B POJIM KPaitHETO MHCTUTYIIMOHAIBHOTO CPENICTBA, CIIOCOOCTBYIOIIETO Pa3pelieHunIo COLH-
QJIBHO-TIONIMTUYECKUX M STHOHAIIMOHAIBHBIX KOH(IMKTOB (KpHU3KcoB)?!. B KOHTEKCTe KOHIETINN
IIPaBOBOI'0 TOCY/APCTBA MOKHO MO-Pa3HOMY OTHOCUTBCS K MHCTUTYTY UPE3BbIUAIHOTO MOJI0KEHUS,
pa3pabarbIBaTh pa3MyHble PEKOMEHAAIMHU TI0 CTPATEruy U TAKTHKE OCYIIECTBICHHS UCKTIOUNTEITb-
HBIX (Ype3BbIYaiHBIX) MEP, HO HEJb3s MPU STOM UTHOPUPOBATH €r0 COLMAIbHOE Ha3HAYEHUE s
OTKPBITOTO IEMOKPATHUECKOTO OOIIECTBA, 3aKJII0YAIOIIEECs, C OMHON CTOPOHBI, B CO3AaHIH BO3MOX-
HOCTH B pycJie TipaBa MpeojosieBaTh Te WM WHbIe KOH(IUKTHBIE CUTYAIH, KOTOPbIE HE MOTYT OBITh
yCTpaHEeHbl HOPMAJIbHBIM KOHCTUTYIIMOHHBIM IMYTEM, C JIPyrOil — rapaHTHpOBaTh, YTOObI KOHIIEH-
Tparysi BJIACTH, CTOJIb HEOOXOAMMAs TIPU YPE3BBIUAHOM TMOJIOKEHNUH, HE UCTIONB30BAJIACh B yIIEpO
KOHCTUTYIIMOHHOMY TIPABOMOPSIKY, a TaKke B LIEJAX YCTpPAaHEHWS W3 XKU3HM OOIIecTBa rocyiap-
CTBEHHO-TIPABOBbIX IEMOKPATUYECKUX UHCTUTYTOB.

B pesynbrare aHanm3a OTe4eCTBEHHOM, a Takke 3apyOeKHOH U Mpek/Ie BCEro HeMEeIKON Hayd-
HOW JIMTEPATYPbl, MOCBAILEHHONW UCCIIEOBAHUIO NHCTUTYTA YPE3BBIYAMHOIO MOJNIOKEHUS, U3yYEeHUS
Y3JIOBBIX TEOPETUKO-TPABOBBIX MOJIOKEHUIA, XapAKTEPU3YIOIIKX YPE3BBIYAHOE MTOJIOKEHUE, MbI ITPH-
XOJMM K BBIBOJY O TOM, UTO B LIEJISIX JAJIbHEMIIEr0 KaYeCTBEHHOIO Pa3BUTHSI M COBEPILIEHCTBOBAHUS
MHCTUTYTa YPE3BbIYAIHOIO MOJIOKEHHS B YCIOBUAX MEKAYHAPOIHOIO B3aUMOIEUCTBUS HALIMOHAJIb-
HBIX TPABOBBIX CUCTEM HEOOXOIMMO pellieHUe CIIeAYIOMMX HAyYHbIX 3a1a4:

— Heo06xoaumo Ha puMepe BOSHUKHOBEHH ST U PA3BUTHUSI MTHCTUTYTA YPE3BbIYATHOTO MOJIOKe-
HUS1 U UPE3BBIYAHOTO 3aKOHOJATEIbCTBA B | epMaHuy OrpeeuTh OCHOBHBIE COLIMAJIbHO-TIOIUTAYE-
CKHM€ IIPUYMHBI U YCIOBUS, TIOPOIUBIIVE BOZHUKHOBEHUE YPE3BBIYAHOIO 3aKOHOIATENIbCTBA, YCTa-
HOBUTb KOHKPETHO-UCTOpUYECKHE (PAKTOPBI, JIEKABIINE B OCHOBAHUY PA3BUTHUS JTaHHOTO UHCTUTYTA.

— Crnenyet nokasath 3apOsk/I€HUE, TEHE3UC U Pa3BUTHE YPE3BbIYATHOTO 3aKOHOAATEIbCTBA B
I'epmanuy, BBIJEIMB €r0 OCHOBHBIE 3Tallbl Pa3BUTHSA U JaTh UM XapaKTEPUCTUKY. BaixHO mpu sToM
YCTaHOBUTb CUCTEMHBIE CBSI3U UPE3BBIYAHOIO 3aKOHOAATEIbCTBA B IIPaBOBOM cucteme ['epmanuu u
CHCTEME I'ePMaHCKOI0 3aKOHOAATEbCTBA KAK €€ 3JIEMEHTA, YAEIUB OCHOBHOE BHUMAHUE KOHCTUTY-
LMOHHO-TIPAaBOBbIM aKTaM U HOpMaM.

21 Cwm.: I'psisnos A.B. KOHUENIHs M KOHCTHTYIIHOHHBIE OCHOBBI HHCTHTYTA UPE3BHIUANHOIO monoskerns // ToCy1apeTBO 1 Mpago.
M., 1994. Ne6. C. 33—34.
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— Tpebyercst onpeeuTh pa3BUTHE U CUCTEMY YPE3BbIUAHBIX Mep, CIICMAIbHBIX WHCTHUTY-
TOB BJIACTU U MHBIX TOCYJApPCTBEHHO-BJIACTHBIX MHCTPYMEHTOB, KOTOPBIC UCITIOJIb30BAJIO TEPMAHCKOE
rocyaapCrBo B YCJIIOBHUAX qpeBBquaﬁHOFO MOJIOKEHH A, YCTAHOBUTH UX COOTBETCTBUE CIIOKHMBIINMCH
I1111)63BI)IIIEII;'IHI>IM CUTyaluAM, IOKa3aTb OCHOBHOC HAITPABJIICHUE UX PA3BUTUAA.

— Oco0oro BHUMaHHUs 3aCTy’KHMBAeT UCCIEJOBAHME MEXaHW3Ma OCYILECTBJIEHUs BJIACTH B
YCIIOBUAX IlpeC?uBI)I“IElI;'IHOFO MOJIOKEHUA N TEX MPEATTIOCHIIOK U YCHOBI/Iﬁ, TP KOTOPBIX IIaHHbeI Mexa-
HU3M MOXET ObITh IIPEBPAILICH B CPECTBO HAPYIIEHHUSI KOHCTUTYIIMOHHOW 3aKOHHOCTH, IEMOKPATHUH,
npaB ¥ cBOOOJ yesioBeKa. PelleHne qaHHOM 3a1aul He MOTepsJIo CBOEH aKTyaJIbHOCTU B YCJIOBHSX
MOCTPOEHUS IEMOKPATUYECKOro IPaBoOBOro rocygapcrsa B Poccuiickoin deneparviy, MHBIX MOCTCO-
BETCKMX IrOCy/1apCTBax.

— Ha npumepe BO3HUKHOBEHMS U pa3BUTHSI MHCTUTYTA YPEe3BbIUAHOTO MOJI0KeHUs B [ epma-
HUM B KOHTEKCTE Pa3BUTHS aHAJIOTMYHOTO MHCTUTYTA B Ipyrux crpaHax EBporsl TpeOyercs: mopa-
OO0TKa MOHATUIHO-KATeropuaJbHOIO amrmapara, ¢ MOMOIIBI0 KOTOPOro MOXHO HCCJIEIoBaTh COBpE-
MEHHBI UHCTUTYT YPE3BbIYAHOIO MOJNIOKEHUSI U UPE3BBIYAHOTO 3aKOHOJATENBCTBA, 3aKpeIICHNE
€ro OCHOBHBIX HOPMATHUBHBIX MOJIOKEHUI U KOHCTPYKLIMI B MEXJyHAPOJAHO-ITPABOBBIX JIOKYMEHTAX.

Pemmennio 0603HaueHHBIX 32124 1 MOCBAIIEHA IaHHAsI paboTa, KOHIETIIH KOTOPOH COCTOUT B
CJIEYIOLIEM: Ha IPUMEPE Pa3BUTUSI MHCTUTYTA YPE3BbIYAHOTO MOJIOKEHUSI U €T0 BHELIHETO BbIpa-
JKEHUSI — YPE3BBIYAIHOTO 3aKOHO/ATENIbCTBA B [ epMaHny — MOKa3aTh HAIMOHAJIbHBIE OCOOEHHOCTH
n O6H_II/I€ 3aKOHOMEPHOCTH Pa3BUTHA “Ipe?)BquanIHOFO IIOJIOKEHUA U qpe3BquafIHOFO 3aKOHOJAaTECJIb-
CTBa, IIOKa3aThb B3aMMOCBA3b 1 B3aUMOBIIMAHNE OCHOBHBIX 2JIEMEHTOB I{11)63BI)IIIEII;'IHOI“O IIOJIOKEHU A
— I{]‘Z)G3BI)IIIGII;'IHOI“O 3aKOHOJATEJIbCTBA 1 qu3BbI‘laI'/)IHOI7‘I I0OCTUIIMH, a TaKXKE U BIIMAHNE HA ITOJIUTHUYEC-
CKUU PEXKUM U 3aBUCUMOCTDb OT HETO; OIPEACIUTL MECTO U POJIb ‘lpC3BbI‘laI';IHOFO MOJIOKECHHU A U YPE3-
BBIYAITHOTO 3aKOHOJATE/IbCTBA B IPAaBOBOM cucteMe I'epmanu; a Takxke c(hopMyJIMpOBaTh OCHOBHBIE
YPOKH U BBIBOJIbI, KOTOPBIC MOKHO HUCITIOJIb30BATh ITPU COBEPIHICHCTBOBAHUN qpeBBquafIHOFO 3aKOHO-
narenbeTBa B Poccuiickoit denepariul v Ipyrux CTpaHax v MoJIHee 3aKPENUTh B MK IyHapOIHO-TIpa-
BOBBIX JOKYMCHTAax.

BaxxHoe 3HaueHne B )121.HHOI7I pa60Te MNPUHAIJICKHUT TOYHOCTHU, OJHO3HAYHOCTHU U HEMPOTHUBOPEC-
YMBOCTHU UCIIOJIb3YEMBIX IOPUANYCCKHUX TEPMHUHOB, C IIOMOILIBIO KOTOPBIX B HOPMATUBHLIX IIPABOBLIX
AKTax OTpaXaroTCA U 3aKPCIUIAITCA PA3HbIC CTOPOHBI U MOMCHTBI MHCTHUTYTa IlpeffuBI)I‘ﬂlElI;'IHOFO I10J10-
xeHnst. OcOOEHHO 3TO KacaeTcsl KJIIOUEBBIX MOHATHI 3aKOHOJATEIbHBIX aKTOB, C TIOMOIIIBI0 KOTOPBIX
B CUJIy ce(pUUECcKOro mpeaMera paBoBOro pPerylInpoBaHus, IPeIoaaracTcsi BO3MOKHOCTb pac-
IIMPEHUs TTOJTHOMOYMI TOCYIAPCTBEHHBIX OPraHOB B YIIepO YacTH KOHCTUTYLIMOHHBIX TPaB M CBO-
6ox rpaxaal. [IoaToMy HEOOXOIMMO ONPEETUTHCS 3apaHee C COleP;KAHIEM OCHOBHBIX TEPMUHOB U
TIOHSTHI, UCTIONB3YeMbIX B JJaHHOU padoTe. ITo TeM Oojiee HeOOXOAUMO, TIOCKOJIBKY B 3araHON 1
OTEYeCTBEHHOM I0PUINYECKOM JIMTEpaType CYIIECTBYIOT IMOPOU PACXOKICHUS B IOHUMAHWUU UCTIONb-
3yeMOr0 TEPMUHOJIOTMYECKOrO arnrapaTa Ipy ONMMCAHUM UHCTUTYTA YPE3BbIUAHOTO MOJIOKEHUSI.

Tepmun «4pesBbuaitnoe» cormacHo C. M. OskeroBy?? O3HauaeT HEYTO MCKIIOUUTENIBHOE.
Takum 06pa3oM, Ype3BblYaiiHOE TOJIOKEHUE — ITO UCKJIIOUYUTEIBHOE MOJIOKEHHE, OJIOKEHUE Hen3-
OeXHOM ONacHOCTH, KOTOpasi MpeJCTaBIseT yrpo3y CYIIEeCTBOBAHMS HAIMU U rocynapcrsa. JlaHHoe
MOJIOXKEHNE MOKET OBITH BEI3BAHO Pa3HbIMH IMTPUYKMHAMM, HO ITOCJICACTBUA €0 TAKOBBI, YTO AJIA IOI-
ACpKaHUA O6H_[€CTB€HHOFO MNnopsaKa Win AJid CBEACHHUA K MUHUMYMY OTPULIATCIIbHBIX HOCJICI[CTBI/Iﬁ
KPU3UCHBIX CUTYalllil HEOOXOIMMO NIPUMEHEHUE Ype3BbluaiiHbiX Mep. [IpuyeM 3TH upe3BbIuaiiHbie
(I/I)II/I I/ICKJIIO‘IHT@)ILHLI@) MEPLI JOJIPKHBI COOTBETCTBOBATDL CTEIICHU OIIACHOCTU U HE IIPEBLIIIATD HEOO-
XOIUMBIX, a[IeKBaTHBIX MTPEoiaraeMoi CTeNIeH! OIaCHOCTH MPeJEesIOB.

OnmHUM W3 3HAUEHUH CIIOBA «IIOJIOKEHUE» SIBJISIETCSl «COCTOSIHME, OOYCIOBJIEHHOE KaKUMU-
HUOYb OOCTOSITENILCTBAMU». B 9TOM CMBICIIE «IIOJIOKEHHE» M «CUTYAIUs» (OT JJATUHCKOTO Situs —
TMIOJIOAKEHUE) SBJIAIOTCA 0 CYLECTBY CHHOHMMaMHU. B To ke camoe BpeMs, HEKOTOPBIN HIOAHC Tep-

22 Osicez06 C. 1. CrnoBapb pycckoro s3bika. M.,1984. C. 770.
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MUHA «CUTYallMs» 0OYCJIOBJIEH CPAaBHUTEIIHHO OOJIBIIMM 3HAYEHHEM, KOTOPOe MOXET OBITh MPHIAHO
KOHKPETHBIM OOCTOSITEILCTBAM JIAHHOTO CJTydasi TPy BHIOOpE JIMHUM TIOBEJEHUS. DTO OOBIYHO MOJ-
Pa3yMeBaloT, KOTjia TOBOPAT O CUTYallMOHHOM MOBE/IEeHWU. B MCHXOMOruy 1moj cutyaneid 0ObIYHO
MOHMMAETCS] «CUCTEMa BHEITHUX TI0 OTHOIIEHUIO K CYOBEKTY YCJIOBHIA, MOOYKAAOIIUX U OMOCpe-
CTBYIOIIIMX €r0 aKTUBHOCTb» 2,

Crenyet pa3o0paThesi TAKXKe C TPAKTOBKOW TMOHSITUS «PEKUM» ITPUMEHUTEIBHO K Upe3BbIYaii-
HOMY TOJIOKEHUIO ¥ COOTHOIIEHUEM TIOHATHS YPE3BBIUAIHOTO TOJIOKEHUS ¢ OIMM3KUMU 10 3HAYESHUIO
NoHATUAMU. VIcXonuThb 371€ch CaeayeT U3 TOoro, YTo CyIIHOCTb peKUMa YpEe3BbIYaiHOTO TOJIOKEHUS
3aKJIIOYAETCs] TPEkKJIe BCErO B PACIIMPEHUH Kpyra mpaB M OOS3aHHOCTEH, T.€. MPEIesioB KOMIIe-
TEHIMU CYIIECTBYIOIINX OPraHOB IOCYAAPCTBEHHOM BJIACTH MO OXpaHe OOIIECTBEHHOTO IMOpPsIKA U
HOpMaJIM3aliuy 0OOCTAHOBKH, JTMOO B BO3JIOKEHUN TaKUX OOS3aHHOCTEH M MPEOCTABICHUH TIPaB Ha
CMIELMAJIBHO CO3JaBaeMble ISl ITOTO OPraHbl, a TaKkKe€ B YCHJIEHMM OTBETCTBEHHOCTH I'paXJaH U
JOJDKHOCTHBIX JIMI] 32 HEHCIIOJHEHHe OOS3aHHOCTEH, KOTOphble BO3JIAraloTcsl Ha HUX C BBEICHUEM
YPE3BBIYANHOTO MOJIOKEHUS.

OueHb BaKHO YCTAHOBUTH COOTHOLIEHUE TAKUX MOHATHUN, KaK «4YpEe3BbIUAiIHOE IONIOKEHUE,
«BOGHHOE TIOJIOKEHUE» U «0co0oe ToymokeHue». [IoHATHE «Upe3BbHIYAHOE TIOJNIOKEHHE» PABHO
KaK ¥ TMOHSTHE «BOEHHOE TMOJIOKEHNUE» MPECTABISIOT COOON CaMOCTOsITEIbHbIE MPABOBbIE (DOPMBI
«0CO0OTO MPAaBOBOTO MOJIOKEHUS» (PEeXKUMa), KOTOPBIH, KCTaTH, U3BECTEH JENCTBYIOLIEMY HBIHE B
Poccuiickoit ®eneparinu 3akoHonareabctBy. Ciaeqyer NoguepKHyTh, YTO MOHSATHE «BOEHHOE MOJIO-
KEHHe» B 3aKOHOAATEJIbCTBE JIOPEBOMIOIIMOHHON Poccum, Hanpumep, paccMaTpyBasloch Kak CaMo-
CTOSITEJIbHBIM BUJI UPE3BBIYAIHOTO PEXMMa, KOTOPHIA BBOAWIICS B MPUTPAHUUYHBIX OONACTSX TOCY-
JapcTBa B CIydae BOGHHOW OMACHOCTU WJIM B KaKMX-JIMOO MHBIX MECTHOCTSIX TOCYAAapCTBa B CiIydae
BHYTPEHHEH OMacHOCTH>*.

BoeHHoe nosioxeHre M ype3BblUYAHOE MOJIOKEHUE MPEAIoNaraloT UCIoIb30BaHUE rocynap-
CTBEHHOW BJIACTBIO UPE3BBIUANHBIX Mep. HO 9TH MOHATHS HEb3sI OTOXKIECTBIIATH M TEM OOJIee MyTaTh.
Jlesno B TOM, 4TO Upe3BbIYAHOE MOJIOKEHNUE HE MpeyCcMaTpUBaeT HU rnepexona (pyHKLIUI OpraHoB
rOCyJapCTBEHHOM BJIACTH K BOGHHOMY KOMaH/IOBaHUIO, HU U3BSTUI U3 YTOJIOBHOTO U YTOJIOBHO-IIPO-
LIECCYaJIbHOTO 3aKOHOJATEIbCTBA, KaK 3TO OOBIYHO MPOMCXOAUT B CIy4ae C BOSHHBIM MOJIOKEHUEM.
Crenyer OTMETUTB, UTO B MIOCJEBOEHHOU COBETCKOM I0PUINYECKOM HAayKe M0/l BOSHHBIM MOJIOKEHUEM
MIOHMMAJICS CTICLIMAJTBHBIN MTPABOBOM PEXUM, KOTOPBIA MOT OBITh HAa TEPPUTOPUH BCEW CTPAHbI WM B
OTIEJIbHBIX €€ MECTHOCTSIX He TOJIBKO B CITydae BOMHBI, HO ¥ B MHBIX YCJIOBHSIX Upe3BbIYaiiHOM 0OCTa-
HOBKH (BOCCTaHME, CTUXUIHOE Oe[CTBUE U T.I1.)%.

[NoHsITHE «BOEHHOE MONOKEHNUE» HAXOAUTCS B CAMOM TECHOH CBSI3H C TIOHATUEM «OOBSIBIICHUE
BOIHBI». HO TepMuHONOrMmueckasi 61m30CTh 3TUX MOHATHIA U 0003HAYAEMBIX TAaHHBIMH TEPMUHAMMU
BUJIOB JIESATEJIbHOCTH HE JIOJKHA BBOIUTH HAC B 3a0MyskIeHue. [IefiCTBUTEIbHO, B CAMOM Hayasle pas-
BUTHSI HTHCTUTYTOB OCOOOTO, YPE3BBIYAIIHOIO U BOEHHOTO TOJIOKEHUI BBE/IEHUE COCTOSIHUSI «BOCH-
HOTO TIOJIOKEHUsT» OOBIYHO MPEAIIECTBOBAIO ISHCTBUTEILHOMY OOBSIBICHUIO BOMHBI U, TAKMM 00pa-
30M, Kak Obl 0OCITYKMBAJIO TIOHATHE «OOBbsIBIEHHE BOMHBI». HO BrociencTBuy NOHATHE «BOEHHOE
TOJIO’KEHUE» CTAJIO UCTIONb30BAThCS, PEXKIE BCETO, IPY BOSHUKHOBEHUU CaMbIX Pa3HbIX OITACHOCTEN
B IIEPBYIO OYepe/lb BHYTPEHHEIO XapakTepa (BOCCTaHus, CTa4yku U T.1.). IloHATHE «BOEHHOE MOJIO-
JKEHUe» TIPEeBPATUIIOCh, TAKUM 00pa3oM, B OfHYy U3 (hopM 0cOoOOro mpaBOBOTO MOJIOKEHUST HApSILy C
MOHATUEM YPE3BBIYANTHOTO MOJI0KEHUS.

B Kparkwuii ncuxomnornueckuii cnoBapb. M., 1985. C. 393.
24 Cw.: DHIMKTONeMYECKHiA cnosaps. / zparemn ®.A Bpokrays, O.A. Ddpon. CII6., 1892. C. 849.
5w Opuaunueckuii sHMKIoNeanyeckuit cnosaps / Iox pen. A. 5. Cyxapesa. M., 1984. C. 26; CoBeTckuii SHLIMKIIONEANYE-
ckuii cioBaps / Tlox pea. A. M. Tlpoxoposa. M., 1983. C. 235; BonbImoii sHimkIoneanyeckuit cosaps / Ilox pea. A.M. IIpoxoposa.
M., 1991. T. 1. C. 234.; Ananves H. B. VIcTOPHKO-ITPAaBOBO# aHAIN3 MHCTUTYTA YPE3BBIYAHOIO NOJIOKEHHUS. / AKTYaJIbHbIE TPOOIEMBI
npaea. Kammaunrpaa: KBU ®IIC P&, 2000. C.17.
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B coBpemMeHHOW 3amagHON JUTEpaType TEPMUH «Upe3BbYAHOE MOJIOKEHUE» YIOTpeOs-
eTcsl B IByX OCHOBHBIX 3HaYEeHUsIX. B MepBOM 3HaueHHWH OH COOTBETCTBYET AHIJIMACKOMY TEPMHHY
«emergency», KOTOpbIA TIEPEeBOJUTCS KaK «BHE3aITHOE WJIM HEOXHUAAHHOE coObITHe, Tpelylolee
HEMEJIEHHBIX JEeWCTBUI». BO BTOPOM CBOEM 3Hau€HMM PAcCMaTPUBAEMBblil TEPMUH COOTBETCTBYET
AHTJIMHCKOMY CJIOBOCOYETAHMIO «a state of emergency», 4To O3Ha4YaeT COCTOSTHUE (MJTH PEKUM) upes-
BBIYAIHOTO TOJIOKeHUs1. [Ipy 3TOM B MpaKTHKe 3aKOHOATEILHOTO PEryIMpOBaHUS JaHHBINA TEPMUH
UCTIONB3YyeTCsl OOBIYHO BO BTOPOM CBOEM 3HaueHWH. Pasymeercsi, MexXIy MOHATUSMH, 0OO3HAUae-
MBIMU «IIOJIOKEHHE» B CMBICJIE «CUTYALUsI» U «II0JIOKEHHUE» B CMBICIIE «PEKUM» CYLIECTBYET CBA3b,
MOCKOJIbKY BO3HMKHOBEHHE TIEPBOTO CITY’KMUT OCHOBAaHHMEM, MIPEANOCHUTKON ISl BBEICHUSI BTOPOTO.
OnHako HaMWYKMe TaKOW CBSI3M HE CHUMAeT, a, HAIPOTHB, JIUIIb YCYTyOnsieT TEPMUHOIOTUIYECKYIO
npoGeMy, Ipexe BCEero, 1Jisi MPaBOIPUMEHUTEIbHON MPAKTUKH.

B cooTHOIIEHUAX TEPMUHOB M TIOHSITUH, C TIOMOIIIBIO KOTOPBIX ONKCHIBACTCS U PETYIHPYETCs
WHCTUTYT YPE3BBIYATHOTO TIOJIOKEHU S, CTh elnle oqHa nmpoodnema. CyTh e€ B ciieayomieM. B To Bpems
KaK B TEPMUHAX «Upe3BbUAiHOE MOJIOKEHNE», «UPEe3BbIUaiiHasI CUTYAIUs» MOMEHT OTpUIIATEIbHOM
COLMAJILHOW OLIEHKM MPOMCHIEAIIErO JIMIIb MPEAIOoIaraeTcsl, To ¢ MOMOIIBIO UCIOIb30BAHUS TEP-
MUHA «OeJCTBUE» YIAeTCsl JOCTUYh HEOOXOMUMON TOUHOCTH B OOO3HAUCHWU OTPHIIATETbHOW 3Ha-
YUMOCTH JIs1 OOILECTBA COCTOSIHUSI YPE3BBIYAHOTO TIOJIOKEHHUSI ¥ Upe3BbIUaiiHON cutyarmu. bonee
TOT0, IPU3HAHUE OOIIECTBOM U FOCYIAPCTBOM «OEACTBUSI» CBEPIIUBIIUMCS (PaKTOM BJIEUET 32 COOOM
HEOOXOIMMOCTh MPUHSATHUS YPE3BBIUAMHBIX MEp IO MPEOIOIEHHIO, CIACEHHIO, MTPEAYIPERACHUIO 1
T.1.. B TO Bpems, Korga B paccMarpruBaeMoe TOHATHE «Oe/ICTBUE» BBOIUTCS TOTIOIHUTEBHOE OMpe-
IeJeHne «CTUXUITHOE», TO TEM CaMbIM OT €T0 COZIEPKATEILBHOTO 00beMa OTCEKAIOTCsI COOBITHSI, KOTO-
Ppble BBI3BIBAIOTCS] AaHTPOIIOTEHHBIM (PaKTOPOM, T.€. CO3HATEJIbHBIMU AEHCTBHUAMM JOJEH.

Crnenyer Tak:xe UMeTh B BUJY, 4TO B IpaBoBou cucteme CIIA, BMecTO OHATUS «CTUXUIHOE
OeIcTBHE» UCTIONB3YeTCs TIOHATUE «HAIIMOHATbHOE OencTBre» (national disaster), rae «HaIMOHATb-
HOE» O3HayvaeT «HapoaHoe». IIpu cooTHomeHnn nucnonp3yemsix B rpaBoBoi cucrteme CIIA npaso-
BBIX TIOHATUM C IOHATUSIMHU, PUCYIIIMMHI POMaHO-TEPMaHCKOH MTPaBOBO CHCTEME B paccMaTpuBae-
MOW HaMM 00JIaCTH UCCIIEI0OBaHUST OOHAPYKMBAETCS, YTO B OTJMUYME OT TOHATHS «UPE3BbIUAHOTO
TIOJIOXKEHUST» («UPEe3BBIYaHOM CUTYaIUW» ), KaK BU/Ia 0COOOTO MPABOBOTO PEKUMAa, MPU UCTIONb30-
BaHWU TIOHATHS «HAIIMOHAILHOE OE/ICTBUE» AKIIEHT CTABUTCS HE Ha «OIPAaHMYEHHHU MPaB M CBOOON
rpask/iad ¥ TpaB IPUIMUYECKHX JIUI»,  HA HEOOXOAMMOCTH MX 3aIUTHI U OXPaHbl, OKA3aHUM MTPEkIe
BCEro rpaxaaHaM HeoOxoqumoii momory. «HapoaHoe» («HalMOHATIBHOE») B TOM CJIOBOCOYETAHUM
yKa3bIBaeT Ha ajipecara Mep MOMOIIIM, TOBOPUT O Macitabax OeCTBHS M COOTBETCTBEHHO O MacCIIITa-
6ax MOOUJIU3YEMBIX PECYpPCOB.

[Tpu rccnenoBaHMM MHCTUTYTA YPE3BBHIUAHOTO MOJIOKEHHS M YPe3BbIYaiiHOTO 3aKOHOAATE b~
CTBa aKTUBHO HMCIOJb3YeTCs IMOHATHE «<KOMEHIAHTCKUiT yac». CiieyeT UMeTh B BUAY, UTO TaKOe Cpe/l-
CTBO, KaK KOMEH/IAHTCKHIA YaC OTHOCUTCS K Upe3BbIYaiiHBIM MepaM, KOTOPbIE HeJTb3s1 CTPOTO U OHO-
3HAUYHO OTHECTH HU K MepaM, KOTOpbIe UCIONB3YIOTCS MPU BBEJCHUH BOSHHOTO TOJIOKEHHUs, HA K
MepaM, KCTIOb3yEeMbIM B YCIOBUSIX YPE3BBIUANHOIO MOJOKEHUs. B 1eiiCTBUTEIBHOCTH KOMEHJAHT-
CKHI1 yac sIBJISIETCSI OMHOBPEMEHHO OTHIM U3 JIEMEHTOB, KaK BOGHHOTO, TaK U YPe3BbIYaitHOTO MOJIO-
JKEHUsI, B JIOTIOJIHEHNE K KOTOPOMY M Hapsily ¢ KOTOPHIM BBOJWJIVICh paHee U BBOISATCS B HACTOSIIEE
BpeMsl U JIpyrrie OrpaHMUYeHusI U 3arpeThl. B ToM ciryuae, eciii KOMEeHJaHTCKUI Yac B Ka4eCTBe Ype3-
BBIYAliHOM Mepbl UCTIONBb3YETCsI BHE CBSI3U C OOBSIBJICHHEM UPE3BBIYaiHOTO TMOJTOKEHHS WU BBEJIe-
HHEM BOEHHOTO IOJIOKEHHSIM, a KaK CaMOCTOsITeIbHAsI Upe3BblYaiiHasi Mepa Uil pelieHus] KaKux-
00 337124, TO KOMEHJAHTCKUI Yac, M0 MHEHUIO psijia MCcieaoBaTesell MOXHO paccMaTpuBaTh Kak
BBEJICHUE YPE3BbIUAHOTO MOJIOXKEHUSI TOJIBKO B HECKOJIBKO 3aByaIMPOBaHHON (hopme 6.

Takum 0Opa3oM, Mbl IPUXOIUM K CIIETYIONIMM BHIBOJIAM:

% Ananves H. B. HcTopuKo-1paBoBOi aHAIM3 MUHCTUTYTA YPE3BBIYANHOIO MOJOKEHUs. / AKTyabHble ITpoOiemsl npasa. Kamm-
Hunrpag: KB ®I1C Pd, 2000. C.17.
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1. B 0OBIYHBIX YCIIOBUSIX HOpMAJIbHAS KU3HEESITEIBHOCTD OOIIECTBA MOIAEPKUBACTCS 32 CUET
HCTOPUYECKH CIIOKUBIIUXCS MOJIMTUIECKON M SKOHOMUYECKON CUCTEM, CYIIECTBYIOINIEH OTIaKEHHOM
CHUCTEMBI yIIpaBJIeHUs, 0ONAIAI0MIE BOZMOXHOCTBIO TPUMEHEHHUsI TOCYIapPCTBEHHO-BIACTHBIX Mep
J1s1 odecrieueHnst CTabMIIbHOCTH B oO1ecTBe. [1ogo0HbIe Mephl MO3BOSIOT MOAAESPKUBATh B 00IIIe-
CTBE OTHOCHUTEJIbHBIMA MTPaBONOPsiAOK. OJHAKO OHU OKAa3bIBAIOT JOCTATOUHO (PPeKTUBHOE BO3ICH-
CTBUE JIMIIIb B YCJIOBHSIX CTAOMIIBHOW OOIIECTBEHHO-TIOIUTUYECKON 00cTaHOBKH. [Tpy BO3HMKHOBE-
HUHM K€ ITMPOKOMACINTAOHBIX YPE3BBIYAHBIX CUTYAIIMIA COOBITHUS BRIXOAST U3-T10/1 KOHTPOJIsL. B aTHX
YCJIOBUSIX OOBIYHBIE (DOPMBI OOECTIeYeH I TPABOTIOPSIIKA U OOIIECTBEHHOW O€30TaCHOCTH IEPEeCTaIoT
padorars. B momoOHBIX clydasx Juis cTaOMIM3ali OOMEeCTBEHHO-TIOTMTUUYECKON OOCTAaHOBKY U B3I~
THS €€ TI0[l KOHTPOJIb TPeOyIoTCsS Ka4eCTBEHHO MHBbIE KapMHAIBHBIE MEpPhl, KOTOPbIE HAIIUIA CBOE
BBIPQXKEHUE B MHCTUTYTE YPE3BBIYANHOTO MOJIOKEHHUSI.

2. ConepkaHue UHCTUTYTA YPE3BBIYAMHOIO MOJIOKEHHUSI BEChbMa MPOTUBOPEUMBO. DTO MPOTHU-
BOpEYMe 3aKJiovaeTcs B caeayioneM. [1ockonbKy pa3BUTHE KPU3UCHBIX, YPE3BbIYAHBIX CUTYalUN
HEBO3MOXHO TPEIYyCMOTPETh B JETAIAX, TO YaCTO MPUXOAUTCS MPEIOCTABISATh UCTIOTHUTETbHOM
BJIaCTM BeChbMa HIMPOKME M HEOCTATOYHO OrpejesieHHble moaHoMours. OfHAKO Takoe HegocTa-
TOYHO YETKO OMpeJeSIeHHOE PACIIMpPEeHNe TIOJTHOMOYMI MCIOMHUTEIBHON BJIACTH KpaiiHe OMacHo,
MIOCKOJIBKY Y He€ eCTECTBEHHO BO3ZHHMKAET MCKYIIEHHE OBICTPO «IIOJIOKUTh KOHEI» Upe3BbIYaitHOM
CUTYallM CHJIOBBIMH, a HE TIPABOBBIMHM METOJJAMH, OTPaHIUMBAS TEM CaMbIM B YIOy Iiejiecoo0pas-
HOCTH I0pHIMUYECKHE U COIMAbHbIC ITpaBa HACeNIeHUsI 0e3 JOCTATOYHBIX Ha TO 3aKOHHBIX OCHOBAHUIA.

3. PazBuTHe MHCTUTYTA YpE3BBIYAHOTO MOJIOKEHHS U YPE3BBIYAHOTO 3aKOHOAATEILCTBA CBH-
AETETbCTBYIOT O TOM, YTO OHH, C OIHOM CTOPOHBI, CO3AI0T BOSMOXKHOCTH B pyCJie IpaBa Mpeoosie-
BaTh T€ WJIN MHbIEe KOH(IMKTHBIE CUTYaIlUU, KOTOpPbIe HE MOTYT ObITh YCTPaHEHbl HOPMATbHBIM KOH-
CTUTYLIMOHHBIM ITyTEM, C JIPYTOl CTOPOHBI, TPEOYIOT CO3AaHI s HEOOXOIMMBIX TapaHTHIi TPOTUB TOTO,
YTOOBI KOHIIEHTPAIIMSI BIACTH, CTOJIb HEOOXOAMMAsI IIPU YPE3BbIYAHOM MOJIOKEHNH, HE UCTIONb30Ba-
J1ach B yIIepO KOHCTUTYITMOHHOMY IPABOMOPSZIKY, a TAKKe B LEJISAX YCTPaHEHUs U3 )KU3HH 00IIeCTBa
rOCy/IapCTBEHHO-TIPABOBHIX JIEMOKPATUYECKUX MHCTUTYTOB, T.€. HE BeJia K y3ypHalliy BIACTH.
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I'naBa 2. CtaHoBJieHUe W PA3BUTHE
Ype3BbIYANHOI0 3aKOHO/1aTeJIbcTBa B I'epmannu

B npenpiayieii rnase padoThl Ol c(hOPMYIIMPOBAHBI OCHOBHBIE TEOPETHYECKHE MONIOKEHUS,
XapaKTepU3yIOIMe Ype3BblUaliHbI PEXUM, Ype3BbIYaiiHOE MOJOKEHUE U YPe3BbIYaiiHOE 3aKOHO/A-
TEJIbCTBO, a TaK’Ke 3aKOHOMEPHOCTU MX CTAaHOBJIEHUS M COCTABJIAIOIINE SJIEMEHTHI. B Kaka0M KOH-
KPETHOM TOCy/1apCTBE€ BO3HMKHOBEHHE MHCTUTYTa MPOXOAWUJIO CBOMM HEMOBTOPUMBIM ITyTEM, IO
BO3/IEIICTBUEM COBEPIIIEHHO OIPEAEIEHHbIX, KOHKPETHO UCTOPUYECKUX MPUYMH U YCJIOBUI U TPOTe-
KaJI0 B COBEPLLIEHHO OIpe/IeNIeHHON UCTOpHUYECcKOi o0cTaHOoBKe. He sIB/sieTcs: NCKITIOUEeHUEM B 9TOM
OTHOLLEHUH U ['epManus.

BriOpanHoe B kKauecTBe 0OBEKTa U IpeMETa UCCIIEJOBAHMS YPE3BHIYAHOE 3aKOHO/IATEbCTBO
['epmanuy npeacTaBisieT cOO0H YHUKAIBHOE sIBIEHHE. B cBOeM pa3BHTHM OHO MPOIUIO HECKOIBKO
9TaNoB, KaX/bI U3 KOTOPBIX B YEM-TO JAOMOJHSIT M Pa3BUBAJ MPEAbLLYILHA.

W, HakoHel, UCIIOJIb30BaB BCE PECYpPChl M BO3MOKHOCTH UPE3BbIYAHOIO 3aKOHO/ATENIbCTBA,
rOCy/IapCTBEHHO-TIPABOBAs JOKTpUHA ['epMaHuM M MpakTHKa roCylapCTBEHHO-IIPABOBOIO CTPOM-
TEJIBCTBA B 9TOM CTpPaHE IOCIie BTOPOil MUPOBOI BOMHBI, KOPEHHBIM 00pa30M MEPECMOTPEIH OIbIT
WCTOPUH PA3BUTHS UPE3BBIYAHOIO 3aKOHOJATEIbCTBA M MOMbBITAIUCH CHIEIATh U3 HEE OIPe/Ie/IeHHbIE
BBIBOJIbI, U3BJIEYb HEOOXOIMMbIE YPOKHU. B 3TOM BUIMTCSA OIHO U3 NMpeAyNpekICHUI U1 TeX MOJIu-
THUUYECKUX CHUJI, B OCOOEHHOCTH Ha MOCTCOBETCKOM IPOCTPAHCTBE, KOTOPBIE MBITAIOTCS B COBPEMEH-
HBIX YCJIOBMSIX MCIOJIb30BaTh Ype3BbIYaiiHOE 3aKOHOJATEIbCTBO M MEPhl YPE3BBIYAHOTO XapaKTepa
IJIs1 pellieHUs] SKOHOMUYECKUX U MOJIUTUYECKUX 3a/lad Pa3BUTHS COBPEMEHHOIO OOLIECTBA U IOCY-
JapcTBa, B TOM YMCJIE peLIeHUs T.H. HALMOHAJILHOTO BOIIPOCA. YPOK ke COCTOMT B TOM, UTOOBI BECbMa
OCTOPO’KHO M JIMIIIb B CIIy4ae ACHCTBUTENIBHO KpaiiHell HeOOXOIMMOCTH MpruoeraTh K Mepam 4pe3Bhl-
YaifHOro XapakTepa.

CkazaHHOe npejonpeiessieT JaJbHeHIIyIo JIOTUKY UcceaoBaHusa. Bo BTopoil riaBe Mbl pac-
CMOTpUM IIEpBbIE /IBa dTara Pa3BUTHUs YPE3BbIUAHOIO 3aKOHOJATEIbCTBA B ['epMaHuM, NOCBATUB
KaXJOMY M3 HUX OTIEJIbHBIN pa3zies. B TpeTbeil I1aBe mpoaHaau3upyeM pa3BUTHE MHCTUTYTA Ype3-
BBIYAITHOTO TOJNIo’keHHs B ['epManum B mepuon Beiimapckoii pecriyOnuKky 1 mpaBiieHHs HAIWCTOB,
a TaK)Ke B MOCJIIEBOEHHOW MCTOPUM, OTHOIIEHUS K YPE3BbIUAHOMY 3aKOHOJATEIbCTBY B HEMELIKOW
IOPUMUYECKON HayKe M FOCYAapCTBEHHO-TTPABOBOM MTPAKTHUKE.

§1. IlpuuuHbl ¥ ycIoBUs BOBHUKHOBEHUS
YpEe3BbIYAHOIO 3aKoHoxaresnbcTa B ['epmannu (cep. XIX B. — 1870 1.)

OueHb Ba)XHBIM OOCTOSITEILCTBOM, KOTOPOE MPOJIMBAET CBET HAa IIPUYMHBI M1 OCOOEHHOCTH CTa-
HOBJICHHSI UPE3BbIUAHOTO 3aKOHOJATENbCTBA B ['epMaHuy, ABJISIETCS XapakTep TexX 3ajay, KOTOpble
crosiiM niepes OypikyazHol pesomoryeil B 'epmanuu B 1848—1849 ropax. Jleno B ToM, 4TO B OT/IM-
yue oT OypiKya3HbIX PEBOJIIOLIMIA B MHBIX rocyaapcTBax EBporisl cepenunbl XIX Beka nepes peBosto-
uueit B ['epmanum crosiia eliie ofHa U OYeHb BakHas 3ajaya — oObeArHeHue ['epMaHuu B elMHOe
rocyznapcto. I1pr 3ToM cpen oT/Ie/IbHBIX TEPMAaHCKUX TOCYIapcTB B cepeanHe XIX Beka cyliecTBo-
BAJIO IBa CBOEOOPA3HbIX MOMIUTHYECKHX LieHTpa — [Ipyccus, B koTopo# npasuia quHacTtus [oreH-
LOJIJIEPHOB, U ABCTpus, rie npaswia quHactus ['adbcOypros. Kaxpas U3 3TMX JUHACTHI U CTOSIB-
IIMe 32 HUMH TTOJIMTUYECKUE CUJIBI CTPEMUJIACH CTaTh €IMHBIM LIEHTPOM OOBEJUHEHMUS] TePMAHCKUX
3emedb. [laHHOe 0OCTOSATENbCTBO, KaK MOKa3bIBAET aHAIM3 HCTOPUIECKMX COOBITHIA, MTPaJio BEChMa
Ba)XXHYIO pOJIb B TOCYJapCTBEHHO-IIPAaBOBOM CTPOUTEJIBCTBE U Pa3BUTUM KOHCTUTYLIMOHHOTO IPO-
necca B ['epmanuu.
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KoHen 03HakoMuUTEJIbHOT0 (pparmMeHra.

Texkcr npenocrasinen OO0 «JIutpec».

IIpounTaiiTe 3Ty KHUTY LIEJIMKOM, KYIMB II0OJHYIO JIETaJIbHYIO Bepcuio Ha JluTpec.

BesomnacHo onnatuTh KHUTY MOKHO OaHKOBCKOM Kaprtoit Visa, MasterCard, Maestro, co cuera
MOOWIIBHOTO TenepoHa, C TUIaTeKHOro tepMuHana, B catone MTC wm Cesi3Hoii, yepes PayPal,
WebMoney, fAunekc.densru, QIWI Komesnek, 60HyCHbIME KapTaMu WX APYTUM YIOOHBIM Bam crio-
coOom.
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