.
»
‘&
“
-
ey ~ Ty ~ e r o Vatey 5
e " % < P T T e ¥ K
d e T A e - P
P - Fov -
H M AWH bl er"- /
- q = o 4
. vttt
- f' 2 ,f"—VA
\




Ceprein Ky3nenos
HuurosxHble caeKn

https://litres.ru/74352902
SelfPub; 2026

AHHOTaAMSA
B naHHOI KHHMre Mbl PaCCMOTPHUM TaKOe CJIOXHOE I0pUAMYECcKOe
TIOHATHUE U ABJICHUE, KaK HUUYTOKHBIC CIACIIKU. ):[a[lI/IM nux HpaBOBoe n
Haquoe onpeaeneﬂnﬂ, HpI/I3HaKI/I, BU/bI, I/I3y‘{I/IM CyIle6HyIO u I/IHyIO
MIPaKTUKY ¥ MHOTO JPYyroe.



Ceprein Ky3nenos
HuuTto:KHBIE CeJKHA

[MepBoHaUabHO, HEOOXOMUMO JIETEPMUHUPOBATH TOHSITHE
«HUYTOXHBIX CHIEJIOK», 1aTh UX MPU3HAKU, BUJBI, KJIacCU]pUKa-
L1U.

HuuroxHas crienka — 3T0 cliesika, KOTopask HeleCTBUTE b~
Ha I0 3aKOHY C CaMOr0 MOMEHTa €€ COBEpIIIeHHUs], HE3aBUCUMO
OT TOTO, MPU3HAJ €€ TAKOBOU Cyl UM HeT. To ecTb OHa He To-
POXKJAET TeX IPABOBBIX MOCJIEACTBUM, HA KOTOPBIE CTOPOHBI pac-
CUMTHIBAJIN.

Koezoa coenxa npusnaémcest HUUmMoxCHoI

I'paxmanckuii kogekc P (cr. 166) ycranaBimMBaer, 4to cie-
Ka MOXeT ObITb He/IeHICTBUTENBLHON MO0 B CUJTY MPU3HAHUS €€
TaKOBOH Cy/IoM (OcriopuMasi), TMOO HE3aBUCKMO OT TaKOro MPH-
3HAHUSA (HUYTOXKHAS).

K HUYTOXHBIM ClIeIKaM OTHOCSITCS, HAIIPUMep:

Cpenku, Hapyiaole TpeOOBaHUs 3aKOHA U MOCATAIONIHE Ha
nyOIMYHbIe UHTEPECHl OO MpaBa U OXpaHseMble 3aKOHOM MH-
Tepechl TpeTbux juil (1. 2 ct. 168 'K P®). Knaccuueckuii npu-
Mep — TpoAaxa OpyXust Oe3 JIMIICH3UH.

Caenku, COBEpILIEHHBIE C LIEJIbIO, 3aBEJ0OMO IIPOTUBHOM OCHO-
BaM IIPaBONOPsAKA WK HpaBcTBEHHOCTH (CT. 169 'K PD).

Croia OTHOCATCS, HATPUMED, CENKH 110 COBITY 3alPEIEHHBIX
BEIIIECTB WU MOTyYeHUE B3SITKU.



MHuumsbie 1 niputBopHbIe cienku (ct. 170 I'K PD).

MHuMas caenka coBepIiaeTcs JIMIb il BUaa, 6e3 Hamepe-
HUS CO3JaTh MTPaBOBbIE MOCIIEACTBUS (Hanpumep, ohopMIIeHHE
MMYIIIECTBA Ha POACTBEHHUKA, YTOOBI 3AIIUTUTH €T0 OT B3bICKA-
HUSA).

[IpuTBOpHAsA CleNKa COBEPIIAETCS C LENbIO MPUKPBITh APY-
TYIO C/IENIKY (HarpuMep, TOTOBOP KYIUIU-TTPOIAXH, YTOOBI 0OO0M-
TU HAJIOTH).

Crnenku, COBEpUIEHHbBIE IPAKIAHUHOM, ITPU3HAHHBIM HEZlee-
criocooHesM (ct. 171 TK P®), wim HecoBepilieHHONIETHUM, He
pocturmmmM 14 net (ct. 172 'K PO).

Cnaenku, COBEpIIEHHBIE C HapylLLIEHWEM 3allpeTa WM orpa-
HUYEHUS] pacliopsKEHUs] UMYILIECTBOM, BHITEKAIOIIMX U3 3aKOHA
(HampuMep, B paMKax mporeaypsl 6ankporctsa) (1. 1 cr. 174.1
'K PD).

TlocaeOcmeust HUUIMONCHOU COenKu

HuutoxHas caenka He BICUET IOPUANMYECKUX MOCIEICTBUM,
KPOME TeX, KOTOPbIE CBSA3AHBI C €€ HEEUCTBUTEILHOCTBIO.

OCHOBHOE TOCJIEICTBUE — JIBYCTOPOHHSISI PECTUTYLIUSA, TO
€CTh KaXk[asi U3 CTOPOH 00s13aHa BO3BPATUTD JIPYroi BCE MOIMY-
YEHHOE T10 CIEJIKE.

Ecnu BepHYTh MOJIyYEHHOE B HaType HEBO3MOXKHO (HaIpH-
Mep, TPH MOJTb30BAHUY UMYIIIECTBOM, BBITIOJIHEHUU PA0OT), Kax-
Jasi CTOPOHAa BO3MeEWaeT APYrod CTOMMOCTb MOJTYYEHHOIO B
JIeHbIax.

B oTnenbHbIX Cilydasx 3aKOH PelyCMaTprUBAET UHbIE MTOCIIE-



ctBUs. Hanpumep, npu crenke, COBEPIIEHHONW C MPOTUBOIPAB-
HOW LIEJIbIO, CY/l MOXKET B3bICKaTh BCE MOTYYEHHOE CTOPOHAMHU B
Joxop rocyaapersa (. 2 cr. 169 I'K PD).

Kmo mooicem mpebosamv npusHauusi HUMMONCHOU COeNKU
HeoelicmeumenbHol

[logath UCK O PUMEHEHUH TOCJIEICTBUN HENCWCTBUTEIBHO-
CTW HUYTOXKHOM CIIEJIKY BIIPAaBE CTOPOHA CIIEJKH, a B ITPELyCMOT-
PEHHBIX 3aKOHOM CIIy4asgX — TaKKe UHOE JIULIO.

[Tpu 3TOM Yy Takoro Jmia JoJkeH ObITh OXPaHsIeMbIid 3aKOHOM
VHTEPEC B IPU3HAHWUU C/ICJIKU HEEVCTBUTEIBHOMU.

Cyn Tak:ke BIpaBe NPUMEHHUTD MOCJIEICTBUS HEAEWCTBUTEb-
HOCTU HUUTOXHOM CAEJIKY MO0 COOCTBEHHOIN MHUIIMATHUBE, €CIU
9TO HEOOXOMMO ISl 3aIUTHI MyOJTMYHBIX UHTEPECOB, a TaKXkKe
B MHBIX IIPEAYCMOTPEHHBIX 3aKOHOM ciydasx (1. 4 cr. 166 I'K
PD).

Cpox uckoeoli dasHocmu

CpoK UCKOBO# TABHOCTH TIO TPEOOBAHMAM O MPUMEHEHUH TI0-
CJIEACTBUIN HEAEWCTBUTEILHOCTU HUYTOXKHOW CHEJIKU COCTABJISA-
€T TpU roja.

TedeHne cpoka HAUMHAETCS CO JIHS, KOrja HayaJloCh MUCIOJ-
HEHUE CHCIIKU.

Ecnu uck nmopaér oMo, He SBISAIOIIEECsS CTOPOHOU CAEIIKH,
CPOK MCUUCIISIETCS CO JHS1, KOrJa 3TO JIMIIO Y3HAIO WIH JTOJKHO
ObLJIO Y3HATh O HavyaJle UCTIOJIHEHU S CIENKH.

[Tpu 3TOM B 1I060M CTy4ae CpoK He MOXkeT npeBbimars 10 ner
€O AHs Havaja ucnoyiHeHus caeyku (1. 1 cr. 181 I'K P®).



Baoicnwiii nroamc: Hedoopocosecmmoe nogeoetiue

CornachHo 1. 5 c1. 166 I'K P®, 3asB1eHue o HeielCTBUTEb-
HOCTH CAEJIKUA HE MMeeT MIPaBOBOTO 3HAYEHUSI, €CJIU CChUIA0IIe-
ecsl Ha Heé JIMIIo JIeicTByeT HeroOpocoBecTHO. Hanpumep, eciu
TIOCJIE 3aKJTIOUEHMS CAEJKYU ero MoBeJeHue AaBajio IPYTUM OC-
HOBAHUE MOJIAraTbCsl HA €€ IENCTBUTEbHOCTb.

Takum 00pa3oM, HUUTOXKHASI CHENIKA U3HAYAIBHO HE UMEeeT
IOPUIMYECKOM CUJIBI, HO JJIsl BO3BpAaTa CTOPOH B [IEPBOHAYAJIbHOE
TIOJIO’KEHHME BCE PABHO MOXKET MOTPeOOBaThCsl OOpallieHre B CY]I.

HuuroxHble cAenKu: NOHATHUE, TPU3HAKU, BUbI

B 1opuanueckoii JOKTpUHE 10 MOBOY TOUHOTO 3HAYEHUS Tep-
MUHA «HE/IEMCTBUTEIIbHAS CHEJIKA» BEAYTCS TUCKYCCUU.

[To muenuio M.M ArapkoBa npvMeHeHUe TEPMUHA «CIIETKa»
M0 OTHOIIIEHUIO K JEMCTBUSM, HE MOPOXKJAIOIIUM ITPABOBbIE TO-
CIIE/ICTBUS SIBJISIETCS] HEJIOMTYCTUMBIM.

ArapkoB mojaraer, 4yTo B TOM cliy4yae, Korja JeWCcTBUE He
MOPOXIAeT U3MEHEeHH I, BOSHUKHOBEHMSI UJIM TIPEKpaIlleHns] Ka-
KUX-TMOO TPaXJIAHCKUX TPABOOTHOINCHUHN, pedyb HJET HE O
HEJICUCTBUTEJIBHOCTH CIEJKU (T.K. HUKAKOW C/IEJIKM He 00pa3o-
BAJIOCh), & O HEJICHCTBUTEILHOCTH BOJIEU3bSIBIICHUS.

MHenue BeieynoMsiHyToro asropa ocriapusaet M.b. Hobuii-
KUHU.

[lo ero MHeHUIO, C/IeIKA KaK IOPUAMUECKUN (PaKT UMEEeT Me-
cro ObITh. HecMOTpst Ha TO, UTO MOCPEACTBOM €€ He IOCTUTaloTCs
TIOCJIE/ICTBYSI, HA KOTOPBIE OHA ObliIa HAMPABJIEHA, HO BOBHUKAIOT
WHbIE IPABOBbIE MOCJIEICTBUSI.



0O.C. o e monaraet, 4To UCIIOIH30BAHNE TEPMHUHA «HEICH-
CTBUTEJIbHAS C/IeIKa» OOOCHOBAHHO, HAa TIPAKTUKE peasTU3yeTcs
BIIOJTHE yAAYHO.

B Hacrosuit MomenT I'paxkaanckuil kogeke Poccuiickon ®e-
Jepaly BbIIESIET 1BA BUJA HEJIEMCTBUTEIIbHBIX CIEJIOK: OCIO-
pUMbIEe Y HUYTOXHBIE.

3aKOHOM OIpeesieHO, YTO HUUTOXKHAS C/IeNKa - 9TO CHIEeNKa,
KOTOpasi HEIGUCTBUTENIbHA C CAMOTO MOMEHTA €€ COBEpILIEHUS U
HE MOPOXKJAeT IPUANYECKUX MOCIIEICTBUM, HA IOCTUKEHUE KO-
TOPBIX OHA ObLTa HAIIPaBJICHA.

C omnpeaeneHMeM HAUYTOKHOM CHEJIKU, JAaHHBIM B 3aKOHE, HE
cornaced U.b. HoBunikuii.

[lo ero MHEHHUIO, HUUTOXKHOCTD - MTOJTHOE OTCYTCTBHE MPABO-
BBIX TOCJIEJICTBUI, UTO HE SIBJISIETCSI BEPHBIM B JAHHOM BOIIPO-
ce, TaK KaK HUYTOXHAs CIICNTKA BJIeveT 3a COOOM omnpe/ie/ieHHbIe
IIPABOBBIE TIOC/IEACTBUS - BO3BPAT B IEPBOHAYAIILHOE MOJIOKE-
HUE BCETO, UTO SIBJISIOCH PEIMETOM CIEJIKHU.

B ommunu OoT poccuiickor, HeMelKas MpaBoBas JOKTpUHA
UMEEeT JPYroil MOAXOA K COOTHOIIEHUI0 HUUTOXHBIX U OCHIOPU-
MBIX CHEJIOK.

OTcyTcTBUE I0PUIMYECKUX TIOCIEACTBUI HUUTOXKHOM CAETKU
OTIpeJIeIISIeTCs He Yepe3 He3aBUCHMOCTh OT Cy/IeOHOTO pellieHusd,
a BBITEKAET U3 TOUHO OMPe/IeJICHHbIX B 3aKOHE OCHOBAHUI HeJlei-
CTBUTEJIbHOCTH C/IEJIKH, KaK-TO: HeJleeCIOCOOHast CTOPOHA, HECO-
OmoieHre hOpPMBI U Jp.

[TpaBoBasi Ge3pe3yJILTATHOCTh K€ OCHIOPUMON CICIKU BBITE-



KaeT U3 BOJIEU3BSIBJICHUSI OT YITPABOMOUEHHOI'0 Ha OCTIapUBaHUe
CHIEJIKH JIMIIA.

Crnenyer OTMETUTH TMOJIOKUTEIbHBIE CTOPOHBI JAHHOW KOH-
uenuuu. [Ipexae Bcero, npexkpaiieHre 1eMCTBUTEIbHOCTU OCHa-
pUBaeMOM C/IEIKY BCIIEJICTBUE OOpaIieHusl 3aMHTEPECOBAHHOTO
JIVIIA, 3HAYUTEJILHO CHUKAET HArpy3Ky Ha CyJeOHYIO CHCTEMY.

B-Tpertbux, clieryer OTMeTUTbh OCOOEHHOCTD 3aKPETICHU ST Ta-
KOO pa3IesIeHus] - OHO BBITEKAET HE U3 3aKOHOATEIbHOTO OIpe-
NEJIEHUs, a U3 OCOOEHHOCTEN OTHEIBHBIX COCTABOB HEIEWCTBU-
TEJIBHBIX CJIEJIOK, YTO TAKXKe TaeT BOZMOXHOCTh M30eXkKaTh MHO-
’KEeCTBa MPOOIEMHBIX BOITPOCOB.

BapuaHT pa3neneHusi oCopyuMOM M HUYTOKHOW CHAEJKU B
['epmanuy O3BONUT M30€XaTh U UX TBYCMBICIIEHHOTO TOJIKOBA-
HUsl B MPABONPUMEHUTEIBHON MPAKTUKE, KOTOpasi MHOTA 1UIa
10 YT OTKa3a B MPUHSATUU UCKA O TIPU3HAHUY HEJeUCTBUTEIb-
HOI HUYTOXKHO! CHEJIKH.

10 sABJIEHUE OOBICHAETCS TEM, YTO JaHHBIN ucK 10 2013 ro-
na He Obul peaycMoTpeH cT.166 'K P®; a Tak kak B cooTBeT-
crBum co cT.12 'K P® 3amuTa npaB BO3MOKHa TOJIBKO CIIOCO0a-
MU, [IEPEYUCIIEHHBIMU B 3aKOHE, TO, COOTBETCTBEHHO, B JAHHOM
WCKE MHOT/Ia OTKA3bIBAJIH.

B cBsi3u ¢ TeM 4TO HUUTOXKHAS CAEKA HE MOPOXIAET I0pH-
JMYECKUX TOCIIEICTBUI, OHA MOXKET ObITh IIPU3HAHA HE/ICHCTBU-
TEJIbHOM JIUIIIb C MOMEHTA €€ COBEPILIEHUSI.

CootsercrByonmmu pazbsicHeHuAMH [lnenyma BC P® nipu
MIPUHSATUY CyIeOHOTO aKTa PyKOBOJCTBYIOTCSI i POCCHICKHE CY-



JIBI.

BrimmieHa3BanHasi mpoOieMa MpebsBiICHUs UCKa O TPU3HA-
HUU HEJICUCTBUTEIbHOM HUUYTOKHOM CIIEJIKHY Hallla CBOE pa3pe-
menue B a63.2 1.3 ¢1.166 'K P®, rie Ob110 3aKperuieHo 1aHHOe
MpaBo.
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