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AHHOTaAMSA

B Hacrosmieil KHWre Mbl PAacCMOTPUM TaKOE  CJIOKHOE
MPaBOBOE TOHSITUE U sIBJICHHE, Kak "hopc-Maxop" (0OCTOSITENILCTBA
HETNPEOIOIMMON CHJIBI), €r0 MPU3HAKHY, IOPUINIYECKUE KBaT(pUKAIIIN
1 kiaccudpukanuu. [Tomumo onpeneneHus moHATUS "dopc-Maxkop',
OyleT MHTEpEeCHBI OOCTOSITENILCTBA PELENIIMU U3 PUMCKOrO IpaBa,
reHe3uc OOCTOATENIbCTB HENpeoAoauMoil cuiibl  (hopc-Maxkopa),
MHEHHI YUEeHBIX, CyleOHON MPaKTUKW U MHOTOTO JIPyTroro.



Ceprein Ky3nenos
Popc-Makop

[MepBoHaUabHO, HEOOXOMUMO JIETEPMUHUPOBATH TOHSITHE
«opc-Maxopa», MPU3HAKU, IOPUIUYECKHE KBATU(DUKAIMU U
KJIacCU(PUKAIIUU.

dopc-maxop (0T paHIly3cKOro force majeure — «BbICIIAS
CHJIa» ) — ITO HEMPeACKa3yeMoe 1 HelpeI0TBPATUMOE COObITHE,
KOTOpOE JIeIaeT HEBO3MOKHBIM HCIIOJIHEHUE JTIOTOBOPHBIX 00sI-
3aTeJIbCTB.

B poccuiickoM 3aKOHOIATENLCTBE UCTIONB3YETCSl TEPMUH «00-
CTOSITENILCTBA HENpeonoanuMon cuiib» (1. 3 cr. 401 'K P®).

Kpumepuu ¢popc-masicopa

YroObl 0OCTOATENBCTBO MpPU3HATUA  (POPC-MaXKOPOM, OHO
JOJIZKHO OTHOBPEMEHHO COOTBETCTBOBATH HECKOJIbKUM KPUTEPU-
SIM:

Upe3BbIYaitHOCTb.

CoObITHE JOKHO ObITh HMCKJIIOUUTENbHBIM, HE SIBJISTHCS
OOBIYHBIM PUCKOM B KOHKPETHBIX YCIIOBUSIX.

HenpenorBparumocTs.

Hwu oHa 13 CTOpOH He MOTJIa HU TIPEI0TBPATUTh CaMO COOBI-
THE, HA YCTPAHUTb €r0 MOCIEACTBUS, JaXe IPY MPUHATUH BCEX
pa3yMHBIX Mep.

HenpeononumocTs.

[MocnenctBust COOBITHS OOBEKTHBHO JIENIAIOT HCIOTHEHHE



0053aTeIbCTB HEBO3MOKHBIM.

HezaBucumocts 0T Bosii cTopoH. OOCTOSTEBCTBO HE JIOTIKHO
3aBUCETh OT JEWCTBUI WU Oe3JIeViCTBUSI YYaCTHUKOB JJOTOBOPA.

Umo modicem 6vinmv NPU3HAHO POPC-MAACOPOM

Ha npakTuke K TakuM 0OCTOATEILCTBAM OTHOCST:

CTUXUWHBIE OEJCTBUS (3EMIICTPSICCHUsI, HABOHEHUsI, ypara-
HBI);

KpYITHbIE TeXHOTEHHBIE aBAPHH;

SMUJEMUAN U TTAHIEMUH;

BOCHHBIC JIEWCTBU S, BOOPYKEHHbIE KOH(DIUKTHI, TEPPOPUCTHU-
YECKUE AKTHI;

3a0aCTOBKH, JIOKAYThl, OOUKOTHI;

3arpeTUTeNIbHbIe Mephl TOCYIAPCTBEHHBIX OPTaHOB (BBE/ICHHE
KapaHTHHOB, 3aKPHITUE I'PAHMII, SMOAPro, CAaHKIINN).

Ymo He npusnaémcesi hopc-maxncopom

3aKOHOMATENILCTBO U Cy/IeOHAS MPAKTHKA YETKO OIpeessioT
CUTYAalLlMH, KOTOPBIE HE MOTYT CUATATHCS (POPC-MaKOPOM:

(puHaHCOBBIE TPYAHOCTH (OTCYTCTBUE JIEHET, KPU3HC);

OTCYTCTBHE Ha PbIHKE HYKHbIX TOBAPOB;

HapyIeHne 00s3aTeIbCTB CO CTOPOHBI KOHTPAreHTOB;

M3MEHEHHE BAIIOTHOIO Kypca, AeBAJIbBALIUS;

JOPOXKHO-TPAHCIIOPTHBIE MTPOUCIIIECTBUS;

MpecTyIuieHus (eCau KOMIIaHUsI MOIJIa MPeABU/IETh PUCK);

ITOTrOJIHbIE SABJIEHUS, HE SABJIAIOIINECS CTUXUIAHBIM OeJICTBUEM
(OOBIYHBINA TOX b HE OCBOOOKIAET OT OTBETCTBEHHOCTH ).



Ymo denamuv npu HacmynaeHuu opc-maxcopa

Ecmu oOcTosiTenbcTBa HACTYNMITN, PEKOMEHIYeTCs ISHCTBO-
BaTh MO LIaram:

YBenoMUTh KOHTpareHTa.

Caenatb 3TO HY’)KHO Kak MOKHO CKOPEE, JKeJIaTeIbHO B IMUCh-
MEHHOU (popMe C MPUIIOKEHUEM MOATBEPKIAIINX TOKYMEH-
TOB.

CoOpatb JOKa3aTebCTBA.

3to moryt ObiTh ciipaBku oT MYUC, meTeociy:x0, odpurmab-
HBIE YKa3bl U T.1..

OOcyauTh AajbHEIINe JeUCTBUSI.

CTOpOHBI MOTYT JIOTOBOPUTBLCSI O HOBBIX YCJIOBUSIX JI0TOBOpA,
€ro MPUOCTAHOBKE WJIM PACTOPKEHUU.

Tloomeepoicoenue gpopc-masicopa

s ouIManbHOro MOATBEPKICHUS MOXKHO OOpaTUThCS B
ToproBo-npomsiniuiennyto nanaty (TTIIT) 3a Beigauent ceprudu-
Kara.

I BHYTPUPOCCUACKUX JIOTOBOPOB OOpAIIAIOTCSl B PEruo-
HaipHble TIII, mig BHemmHeskoHomudeckux — B TIIIT P®.

Baxwno: TIIIT He BbIOa€T cepTUdUKATH 10 BHEAOTOBOPHBIM
OTHOIIIEHUSIM U €CJIU OTHOW M3 CTOPOH SIBJISIETCS (pu3MUecKoe
mmtio 6e3 craryca UII.

Ilocaeocmeus

Ecnu opc-maxop nokazaH, CTOpoHa OCBOOOXKJAeTCs OT OT-
BETCTBEHHOCTH (HEYCTOWKH, MTpaoB), HO He OT caMUX 00s13a-
TEJILCTB.



[Mocne ycrpaneHust 0OCTOSATENBLCTB JOTOBOP MPOIOIKAET JeH-
CTBOBATh, €CJIM 3TO BO3MOKHO.

Kax nponucams ¢popc-madicop é 0020680pe

YrtoObl n36€kKaTh CIOPOB, CTOPOHBI MOT'YT 3apaHee MPONucaTh
B JIOTOBOpE, KaKre MMEHHO CUTYallul OHU CUMTAIOT (popc-ma-
JKOPOM, KaK YBEIOMJISITh JPYT ApPYra, Kakue JOKYMEHTHI ITpe/o-
CTaBJISATh JIJIs1 IOATBEPKICHUS U UTO JIeJIaTh JajblIle.

3TO NOMOoraeT Y€TKO perjiaMeHTUPOBaTh JAEHCTBUS B KPU3HC-
HOW CUTYyallUHU.

dopc-mMaxopHble 0OCTOSATENHCTBA B POCCHIICKOM 3aKOHOJIA-
TEeJbCTBE U MIPAKTUKE

['paxaHckoe 3aKOHOAATENbCTBO OMNpeAessieT - 00si3aTeb-
CTBa JOJKHBI UCTIONHATHCS HAJUIEKAIIUM O0O0pa3oM, COOTBET-
CTBOBATh YCJIOBUSIM 00s13aTeIbCTBA, TPEOOBAHUSM 3aKOHA U
WHBIX MPABOBBIX aKTOB.

[MTockonbKy B 110601 MOMEHT MPUCYTCTBYET BEPOSITHOCTh Ha-
cTyIieHus (paKTOPOB, BIUSIONINX HA JJOJKHOE UCTIOTHEHUE 00s1-
3aHHOCTEU, TO OMpe/ieJieHre I'PAHUI] OTBETCTBEHHOCTU CTOPOH
CTAaHOBUTCSI HEOOXOIUMON 3ajaveid, YeM U OOYCJIOBJIEHA aKTy-
QJIBHOCTh JIAHHOTO UCCIIEI0BAHUS.

Tema 00CTOATENILCTB HEMPEOIOIMMON CHJTBI ((hopc-Makop) B
POCCHIICKOM 3aKOHOJATENILCTBE MOJIyUrsIa CYIIECTBEHHOE OCBe-
IIEHUE B JIUCCEPTALIMOHHBIX UCCIIEOBAHUSIX, YTO elIE pa3 Moj-
YEPKUBAET YCTOMYMBBIA HayUHbI MHTEPEC K paccMaTpyuBaeMomn
npoOeMaTuke.

Hacrosiimast kHMra mpecienyer Iiesib MPOBe/ieHre Moapo0-



HOTO aHajn3a MPaBOBOUM MPUPOIABl M CHEU(pUKN UHCTUTYTA
HENPEOJOIMMOM CUJIBI B POCCUMCKOM I'PaXJIaHCKOM 3aKOHOZA-
TEeJbCTBE, U3yUEHUE YCJIOBUIN MTPU3HAHUS PA3IMYHBIX (DAKTOPOB
0OCTOSITEILCTBAMU HETPEOIOIMMON CUJIbI, MOCTIEACTBUIA TaKO-
r0 TIPU3HAHUS JIJIs1 IOTOBOPHBIX 00S13aTEIbCTB CTOPOH, a TaKXkKe
OCBOOOXKICHHE YYACTHUKOB TPAKIaHCKO-TIPABOBBIX OTHOIIICHUI
OT OTBETCTBEHHOCTH MPU HACTYIUIGHUN OOBEKTUBHO HEMPEI0T-
BPAaTUMBbIX COOBITHIA.

TpaauIMoHHO K 0OCTOSATEIbCTBAM HETIPEOIOTUMON CUJTBI OT-
HOCST: IPUPOJHbIE KATAKJIU3MbI, COLIUATIbHBIE (DAKTOPBI, TEXHO-
JIOTUYECKHUE KaTacTpOo(bl, pelieHust roCyIapCTBEHHBIX OPraHOB,
T.€. TaK1e OOBEKTUBHBIE (DAKTOPDI, KOTOPBIE B CUJTY 3aKOHA OCBO-
OOXIAI0T OHY M3 CTOPOH TI'PaXkJAHCKO-TIPABOBOTO 00s13aTesb-
CTBa OT WCIIOJIHEHUsI U OTBETCTBEHHOCTU. [Ipu 3TOM HOIKHO
OBbITh YUTEHO, YTO CTOPOHA HE MMeJIa BOZMOKHOCTH MPeIoTBpa-
TUTh COOBITHE, JIMOO YCTPAHUTH MOCJECTBUSI CBOMMU CHIIAMH,
JEeUCTBOBaJIa JOOPOCOBECTHO, TP TOW CTEMeHU 3a00TIMBOCTH
¥ OCMOTPUTEIBHOCTH, KOTOpasi OT He€ TpedoBatach MO Xapak-
Tepy 00513aTeNIbCTBA, YCIOBHUSIM 000pOTa M IPUHAMAIIA BO3MOXK-
Hble MEPBI JJIs1 HaJJIeXKAIIEro UCTIOHEHUsT 00513aTesIbCTRA.

Cormacio n. 3 cr. 401 I'paxpanckoro Komekca Poccuii-
ckont denepany HeNpeogoarmMasl Cujia - 3TO YPE3BbIYANHBIE
Y HENpe/IOTBPaTUMbIE TIPU KOHKPETHBIX YCIOBUSX O0OCTOSTE b~
CTBa, JIeNalole HeBO3MOKHBIM HaJlJiesKalee UCTIOTHEHUe 00s1-
3aTeJIbCTBA.

E.C. KamtyHoBa mnpemjiaraeT BO3MOXXHOE [IOK-TPUHAIBHOE



OIpe/ieIeHUe MOHSTUSI HEMTPEOI0IMMOM CUITBL: «HENTPEOIoIMMast
CHJIa, KaK Pa3HOBUIHOCTh OOBEKTUBHOTO CIIydasi, MPeCTaBIs-
eT coOo¥ BHEIITHEe 10 OTHOIICHUIO K MOBEICHUIO CYyObeKTa Mpu-
POIIHOE UJIK COLTUAILHOE sIBJIEHUE, OObEKTUBHAS HEMNpe-/10TBpa-
TUMOCTb (HE3aBUCUMO OT MPEABUIEHMS) MOCIIECTBUIA KOTOPOrO
UCKJIIOYAET I0PUIMYECKYIO OTBETCTBEHHOCTh».

H.IT. KopiryHoBa onpeaesnsieT NOHATHE HENPEOIOIMMOM CH-
JIbI cheayonmM oopazom: «Hernpeogonmoit cuiioi mpu3HaloT-
cs1 0OCTOATEIbCTBA, BOSHUKAIOIINE TIOCIIE 3aKJII0OUEHHs JIOTOBO-
pa HE3aBHCHMO OT BOJIEBOTO MOBE/ICHH ST JINOO CBS3aHHBIE C HUM,
OTBEYaIolIe KPUTEPUSIM, YCTAHOBJIEHHBIM 3aKOHOM, U Pacrpo-
CTpaHSIOIIME CBOE AENUCTBUE Ha JII0OOT0 CyObeKTa I'pask1aHCKOTO
MpaBa, OKa3aBIIErocs B 30He JISUCTBUS HEMTPEOAOTMMOM CHITbI».

B poccuiickoM 3aKOHOIATENbCTBE OTCYTCTBYET YETKOE I0pU-
JUYECKOE OIpe/ieieHUe MOHATHUSL «(OpC-Makop».

HaHHblii TepMUH, cOPMUPOBABIIUICS B AEJOBOW IMPaKTH-
K€, UCTOJIB3YeTCs /11 0003HAYeHUsI OOCTOSITENILCTB HEMPEOIO-
JIMMO#A CUJTbl, KOTOPBIE IPENSATCTBYIOT UCTIOTHEHHUIO JOTOBOPHBIX
00513aTebCTB.

B pamkax Hay4HBIX MCClIeIOBaHUMI BeJETCs pa3padoTKa JaH-
HOW TTPOOJIEMaTUKH.

A.A. AHzpeeB B IUCCEPTALIMOHHOM UCCIIEJOBAHUY ITPeIara-
T B LIEJISIX ONTUMU3ALMU [TPABONPUMEHUTEIbHON MPAKTUKU 3a-
KOHOJIATEJIbHO 3aKPENUTh BHEUIHUI XapaKTep HENpPeoa0IMMON
CHJIBI B KauecTBe e€ HeOOXOIMMOro MPU3HAKA U TOTIOHUTS T1. 3
ct. 401 I'pasxmanckoro Konekca Poccuiickoit denepanmm ad3a-



1IeM 2 U3JI0KUB €ro B creayonlen penakuuu: «Henpeononumas
CHJIA - 3TO Ype3BbIUAlHbIE, HETIPEOTBPATHMbIE OOCTOSITEILCTBA,
MMEIOIIYE BHEIITHUI XapaKTep MO OTHOIIEHUIO K JIOJIKHUKY, BO3-
HUKIIKE TIOCIe 3aKJTI0UEHHMS IOTOBOPA U BJIEKYIIUE 32 COOOM ero
HapyIlIEHUEe».

B nynkre 1 craren 416 I'paxganckoro kogekca Poccuiickon
deneparyu MPOIUCAHO: «00A3aTENBLCTBO MPEKPAIAETCs HEBO3-
MOKHOCTBIO MCIIOJTHEHUSI, €CJIM OHA BbI3BaHA HACTYMMBIIIMM TO-
cJie BOBHMKHOBEHMS 00s3aTeNIbCTBA 00CTOATEILCTBOM, 34 KOTO-
PO€ HU OJTHA U3 CTOPOH HE OTBEYAET».

dakTUuecKkoe OTCYTCTBHE BO3MOXHOCTU BBIMIOJHUTH 00s13a-
TEJILCTBO, BHE BCSIKOI'O COMHEHMU S, CBUJIETEILCTBYET O TOM, UTO
OHO HE 3aBHUCHUT OT BOJIA WIM AEWCTBUI JOJDKHUKA, U, CIEI0BA-
TEJIbHO, JIeJIAeT BBITIOJIHEHUE OOSI3aTeIbCTBA HEOCYIIECTBUMBIM
B COOTBETCTBUU C 3aKOHOAATEIHCTBOM WJIM JIOTOBOPHBIMU YCJIO-
BUSIMU, HE3aBUCUMO OT JIMYHOTO y4YacTHsl JOJKHUKA WU MpU-
BJICUCHHS] UM TPEThUX JIUII.

A.A. AHpeeB nipe/iiaraeT BBECTH B HAYYHBIH 000POT MOHSI-
THE «JOrOBOpHas (popc-MaKOpHasi OrOBOPKa» JOMOIHUB cT. 401
'K P® n. 5. YkazaHHOe Hay4yHOE OIpejeSieHUe J1aCT BO3MOXK-
HOCTb HE IMPU3HaBaTh CTOPOHY OTBETCTBEHHYIO 3a HEUCTIOIHEHVE
KaKoro-amdo o0s13aTelIbCTBA.

[Tpu 3TOM HeoOXoaMMO OyJeT A0Ka3aTh: HEUCIIONHEHUE SBU-
JIOCh Pe3y/IbTaTOM MPENATCTBUS, HAXOASAIIETrocsl BHE €€ KOHTPO-
JIs; OT He€ HeNb3sl ObUIO Pa3yMHO OKUAATh B MOMEHT 3aKJII0ue-
HUsl JIOTOBOPA MPUHATUS BO BHUMAaHUE JAHHOTO MPENSTCTBUS



WY €O TOCJIeICTBUI 1)1 UCTIOJTHEHU S JIOTOBOpA; OHA HE MOIJIA
Pa3yMHO U30eKaTh WX MPEOJIOIeTh TAKOE MPENSATCTBUE WU €TO
TIOCJIE/ICTBUSI.

Oo6cTosTENHCTBA HETTPEOIOTUMON CHITBI TPAJUIIMOHHO XapaK-
TePU3YIOTCS TPEMSI ONPEACIAIONIMMY TPU3HAKAMMU: Upe3BbIUaii-
HOCTb, HETTPEAOTBPa-TUMOCTh U HEMTPEOJOIMMOCTb.

O.H. 3axapoBa aHaIM3Upys MOHSATHE HEMPEOIOIMMOM CHIIBI,
BbIJIEJISIET €€ CYIIlECTBEHHbIE MPU3HAKY: «BHEIIIHUIN XapaKkTep Mo
OTHOIIIEHUIO K JIESITeJIbHOCTH OTBETCTBEHHOTO JIUIIA, YPE3BbIUaii-
HOCTb OOCTOSITENILCTBA, a TaKXke HeMpeJOTBPATUMOCTh MOCTIe/I-
CTBUI OOCTOSITENILCTBAa» U YKa3biBaeT: «[Ipru3HaK BHEIIHEro xa-
paKTepa siBJisieTcs 00s13aTeIbHBIM /151 XapaKTePUCTUKY MOHSATHUS
HETPEeOIOIMMOM CUJTBI, TAK KaK HEMpeoJouMasi Cujia BCeria, B
OTJIMYME OT CITydasi, SIBJISIETCS OOCTOATETLCTBOM BHEIIHUM IO
OTHOIIIEHUIO K JIESITEIbHOCTU OTBETCTBEHHOT'O JIMIIA».

Heo6xoaumo moquepkHyTh, YTO BO3HMKHOBEHHE (hopc-Ma-
JKOPHBIX OOCTOSITEJILCTB CaMo T0 ceOe He BJICUET aBTOMaThyYe-
CKOT'O TIpeKpallieHus1 00s13aTeNIbCTBA TOJKHUKA, €CITH TIOCIIe UX
yCTPaHEHU S UCTIOJIHEHUE CTAHOBUTCSI BO3MOKHBIM.

B monoOHBIX cUTyalMsX CTOpOHA, KaK MPaBUJIO, OCBOOOX-
Jaercsi OT HEOOXOJMMOCTH BO3MEIIEHUsI YOBITKOB, YIUIATHI
HEYCTOMKH Y MHBIX CAaHKIIMU, CBSI3aHHBIX C MPOCPOYKOU UCIIOJN-
HeHus oOs3arenberBa (c1. 401, 405, 406, 417 T'K PD).

B cnyyae HecoOmoneHust XoTst Obl OIHOTO U3 YCJIOBUH, yIIOMSI-
HYTBIX BHIIIIE, CTOPOHA, OE€3YCJIOBHO, HE MOXKET OBITh OCBOOOK-
JIeHa OT OTBETCTBEHHOCTH 32 HEBHITIOJTHEHHE 00513aTeIIbCTB.



K obcrosiTenbcTBaM HEMPEOJOIMMOM CUITHI, KaK MPaBUJIO, HE
OTHOCSITCS HAPYIIEHUS 00SI3aTENILCTB CO CTOPOHBI KOHTPAreHTOB
JOJDKHUKA, a TAKKE OTCYTCTBHE HEOOXOAMMBIX TOBAPOB HA PhIH-
K€ MJIM HEJIOCTATOK JIEHEXKHBIX CPEJCTB Y JOJKHUKA U JIP.



Konen 03HaKOMUTEJLHOI'O
¢dparmenra.

Tekct npegocraBieH OO0 «Jlurpec».

[IpounTaiiTe STy KHUTY LIEJIMKOM, KYIIUB TOJIHYIO JIETATbHYIO
Bepcuio Ha Jlurpec.

Be3ormacHo oriaTuTh KHATY MOKHO OaHKOBCKOH KapToit Visa,
MasterCard, Maestro, co cuyera MOOMJIBHOTO TesiehOHa, C TiIa-
Te)KHOro TepMmuHaia, B cajoHe MTC wmm Cesa3HoOHM, uepe3
PayPal, WebMoney, Aunexc./lensru, QIWI Komenek, 60Hyc-
HBIMU KapTaMu WK APYTUM YI0OHBIM Bam crioco6om.
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