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AHHOTaAMSA

[TpaBoBasi rHOCHOJNIOTHSI — 3TO OOJNACTh 3HAHUWs, W3Yy4YaloIas
CrocoObl MO3HAHUS U TEOPETUUECKKE OCHOBHI MpaBa. OHA BKIIOYAET
B Ce6ﬂ aHaJIM3 TIpUpPOAbI TIPABOBBIX HOPM, HX HNCTOYHHMKOB U
MEeXaHU3MOB JievicTBUsA. OCHOBHBIE aCTeKThl PABOBOM THOCHUOJIOTUHU
BKJTIOYAIOT:

SMUCTEMONIOTUsl TIpaBa — HCCJEAyeT, KaK Mbl Y3HaeM H
HMHTEPIPETUPYEM IIPABOBLIE HOPMBI.

dunocodust mpaBa — oOCykKIAET, KAKKe MOPAJbHbIE U STUYECKHE
OCHOBBI JIEKaT B OCHOBE ITPABOBBIX CUCTEM.

MeTOII])I IMMPaBOBOI'0 MO3HAHUA — H3YYaCT Pa3/IMYHBbIC IMOAXOAbI
U TEXHUKH, HUCHOJB3YEMBIC IJId M3YUYCHUA 3aKOHOAATEIbCTBA U
MpaBONPUMEHEHUA.

HUccnenoBanue mpaBoBoi THOCHOJIOTHY TIOMOTAET JIydille TTOHSTh,
KaKkyM 00pa3oM NpaBo (PyHKIIMOHUPYET B OOIIECTBE U KaK €ro MOXHO
COBEPIIIEHCTBOBATb.

B pnanHOil KHWre OyayT TakuMe WHTEPECHBbIe pasfenbl, Kak
"K Bompocy O THOCEOJIOTMM B IOPUCIIPYACHIIMA M €€ 3HaYeHUU
JUIST  peanu3aliid  3a]ad  IIPaBOOXPAHUTETBHOU AesITeIbHOCTH',
"Tlmopanu3M TpaBOMOHMMAaHHUSI U HEOOXOOMMOCTh  BBIPAOOTKH



€IMHOTO TOHSATHUS TIpaBa: HEKOTOpble BOMPOCH OPUIUYECKON
THOCEOJIOTHH" ¥ MHOTHUE JIpyTHE.



Ceprein Ky3nenos
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[IpaBoBasi rHOCceosiorusi — 3TO pasnein ¢unocoduu IMpasa,
KOTOPBIM M3y4aeT TEOPETUUECKHE OCHOBBI ITIO3HAHUS MIPaBa KaK
crenuu4YecKoro COlHUaIbHOrO OOBEKTA.

E€ ocHOBHas 3aaya — wMccaeI0BaTh MPEANOChUIKU U YCIIO0-
B IOCTOBEPHOI'O MO3HAHUSA MIPABA, & TAKKE JOCTUYb UCTUHHO-
'O 3HAHUS O MPABOBBIX SBJICHUSIX.

Ymo exooum 6 npedmem npasosoli 2Hoceono2uu

[TpenmertHast cpepa STON AUCHUILIMHBI BKJIIOYAET:

CyObeKT ¥ OOBEKT IMO3HAHUS.

AHaJM3 TOro, KTO O3HAET MPaBO (MCCIieIoBaTe b, IOPHUCT, 00-
IIECTBO) Y HA YTO UMEHHO HAIIPaBJIEHO 3TO MO3HAHUE.

CTpyKTypa NO3HABATEIBHOTO MPOLIECCa.

W3yueHue 3tanos, ypoBHer 1 (pOpM MO3HAHUS [TPABOBbIX SIB-
JICHUH.

[TpoGnema UCTUHBI U €€ KPUTEPUEB.

[Mouck criocoOoB MPOBEPKHU UCTUHHOCTY 3HAHUM O TIPaBe.

Mertonpl NO3HAHUA.

PaccmoTtpenune BceoOIumx U crielupuIecKux MeTooB, KOTO-
pbl€ UCMOJIB3YIOTCS B IOPUINYECKUX UCCIIEJOBAHUSX.

Karouesvie npodnemol

OnHOI1 U3 LIEHTPAJIbHBIX B MPABOBOM FHOCEOJIOTUU SIBIISIETCS
npo0emMa COOTHOIIIEHUsI TTpaBa 1 3aKOHA (TO3UTHUBHOTO MTPaBa).



OT TOrO, Kak periaercs 3ToT BOIPOC, 3aBUCAT M pa3HbIe KOH-
LEeNIUY O3HAHMUS MpaBa.

OcHogHble HanpaseneHus.

B coBpemeHHOW I0pUCTIPYIEHIIMU BbIIESIOT HECKOJBKO Ha-
MpaBJIeHUd B paMKax MPaBOBOWM FHOCEOJIOTUU:

I'Hoceonorus ernsma (IpUANYECKOro NO3UTUBU3MA).

B e€ ocHOBe JIe)KUT MPUHIMI MTPU3HAHUS B KauecTBe IpaBa
JIMIIIb TOTO, YTO SIBJISIETCS TTPUKa3aHUEM, TTPUHYIUTETbHO-0051-
3aTeJIbHbIM YCTAaHOBJIEHUEM O(PUIIMATIBHOM BJIACTU.

Takoe HampaBjeHue COCPEJOTOYEHO Ha U3yUeHUH (POpMasib-
HBIX MCTOYHUKOB MO3UTUBHOTO MpaBa (HOPMATHBHO-TIPABOBBIX
AKTOB) U HOPMATUBHO-PETYJISITUBHOIO CONEPKaHUSI ITUX YCTa-
HOBJICHUM.

[lo cyTu, OHO CBOAUT HAYYHOE KCCIIEIOBAHUE MTPaBa K I0pUIU-
YEeCKOU JIOTMe, OCTaBJIsIsl 32 PAaMKaMH aHAIU3 CYIIIHOCTH TpaBa.

EctecTBeHHO-IpaBOBasi THOCEOJIOTUSI.

DTO UCTOPUYECKU TepBasi MOMbITKA TEOPETUUECKOTO OCMbIC-
JIeHUs OObEKTUBHOM MPUPOIBI TTPaBa, MOCTUKEHUSI €r0 UCTUHBI.

Takoil Moaxon Hen30eXKHO MPUBOOUT K Pa3IMUCHUIO ecTe-
CTBEHHOTI'O Y [MO3UTHUBHOTO MPaBa KaK UCXOHOM NMO3HaBaTeIbHON
CXEMBI.

EcTecTBeHHO-NIPaBOBAasi THOCEOJIOTUSI  CTPEMMUTCS HAWTH
BHYTPEHHUI CMBIC]T TTPABOBBIX aKTOB M MX COOTBETCTBHE HPAaB-
CTBEHHOMY Hjeay.

JInbeprapHo-IOpHINYeCcKask THOCEOJIOTHS.

B sTOM HarpapiieHM OCHOBHOE BHUMAaHUE Y/IEISIeTCs UCCie-



JIOBAaHUIO COOTHOIIIEHUSI TTpaBa M 3aKOHa.

[TpaBo paccmarpuBaeTcst Kak 0OBEKTUBHAS CYITHOCTD, a 3a-
KOH — Kak (popma, BeIpaxkaromiasi 3Ty CYIIHOCTh. KiioueBbiM
MIPUHIIAIIOM 37IECh BBICTYIAeT (POPMaJIbHOE PAaBEHCTBO, & OCHO-
BaHKMEM IPABOBOTO YPaBHUBAHUSI CYOBEKTOB BBHICTYIIAET PaBHAS
CBOOOJIa MHVBH/IA B OOIIIECTBEHHBIX OTHOITICHUSIX.

Ce53b ¢ Opyzumu pazoenamu gunrocodpuu npasa

[TpaBoBasi THOCEOJIOrHsI TECHO CBsA3aHA C IPYTMMU pa3/eiaMu
(punocodpun npasa:

[TpaBoBast OHTONOTMSI M3yUaeT ObITHE TIPaBa, ero CYIIHOCTh U
TIPUHIIUTIBL.

[TpaBoBast akCHOOTHS UCCIIEYET MPAaBOBbBIE IIEHHOCTH (CIpa-
BE/IJIMBOCTD, CBOOO/TY, PABEHCTBO U JIP.) ¥ KX PEaIU3allUIO B ITpa-
BE.

[TpaBoBasi aHTPOMONIOTUsI pacCMaTpUBaeT MeCTO YesloBeKa B
MpaBe U BJIMSHUE NMPABOBBIX ABJICHUIA Ha Y€JIOBEYECKYI0 TTPUPO-
1y ¥ KYJIbTYpY.

Takum 00pa3oM, mpaBoBasi THOCEOJIOTHsI 3aKJIaIbIBA€T METO-
JIOJIOTUYECKNE OCHOBBI JIS1 BCEH I0PUINUYECKON HAYKH, OMpee-
JIsIs TIOXO/IB M METOJIbI MCCIIEIOBAHUS TIPABOBOW PEAIbHOCTU

K sonpocy o enoceonozuu  iopucnpyoeHyun u ee 3HaueHu Onst
peanuzayuu 3a0a4 nPpasoOXpaHUMeNbHOU 0esmenbHOCU

['HOCceosnorus BeICTyMaeT s5ieMeHToM (hUI0cogum, TaK KakK 3a-
HUMAETCsl BBISIBJICHUEM CYIITHOCTU M 3aKOHOMEPHOCTEH TO3Ha-
HUS.

[lo3HaHue OKpYXKaIOIIEro MUpa CTPOUTCSI HA CUCTEME BbIpa-



OOTaHHBIX TIPABWII, CHCTEMATU3UPOBAHHBIX, YHOPSIOYSHHBIX U
00pasyoIurx coO0H TaK Ha3bIBAEMYIO «TEOPHIO IIO3HAHUS» (THO-
CEO0JIOTHIO).

Teopus Mo3HaHMSA, UM FHOCEOJIOTUsl, U3y4aeT IPUPOAY I0-
3HAHUS U €r0 BO3MOXKHOCTH, OTHOIIIEHUE 3HAHUS K PEAJIbHOCTH,
BBISIBJISIET YCJIOBUS IOCTOBEPHOCTH M HICTUHHOCTY TTO3HAHUS.

TepMHH «THOCEOJIOTHSI» MPOUCXOAUT OT T'PEYECKUX CJIOB
«gnosis» - 3HaHUe U «logos» -MOHATHE, TO ECTb «IIOHATHE O 3HA-
HUW», «y4€HUE O 3HaHUW». K pasHOBUAHOCTAM (pOpM OTpaxe-
HUS PEAJIbBHOM JEVCTBUTEIBHOCTU OTHOCAT: MIO3HABATEIBHOE OT-
paxeHue - (hOpMUPOBaHKE UIEATTBHBIX 00Pa30B, 3HAHWI O TIpe/I-
METax; SMOLIMOHATIbHOE OTpakeHue, umeroiiee (opMy CHely-
(prueckoro JIMYHOrO OTHOLIEHUS (SMOLIUU, TIEPEKUBAHUSA); OT-
paxeHue B (popMe CO3HATEIIbHBIX MTPEIMETHBIX JICUCTBUM.

B mo6om cityyae no3HaHue Beer/a npeaHa3HaueHo AJis Moiy-
YEeHUs] HOBOTO 3HaHMS1, KOTOPOE€ OCHOBAHO HAa OTHOLUEHUU YeJIO-
BEKa K JIEMICTBUTEJIbHOCTU M HAIPABJIEHO HA MOJyYeHUe MO3Ha-
BATEJIbHOW, UMEIOIIE OTHOLIEHHE K (pakTy nesHus uHgpopma-
117078

Conep:xaTenbHON YacThlO MpoLecca MO3HAHUS ABJISAITCS TPU
B3aMMOCBSI3aHHBIX ACMEKTa: OHTOJIOTMYECKU, SMUCTEMOJIOTH-
YECKHUW M THOCEONIOrnYecKnii. KaxxIoMy U3 HUX MPUCYIIYA CBOU
LEJIM U 33/1a4M.

OHTOIOTMYECKUI aCNEeKT MO3HaHWS MPEANOoIaraeT Mnojiyye-
HUE 3HaHUI O BHEIIIHEM MUPE.

B cepe npasa oH HallesieH Ha NOJIyYE€HUE 3HAHUW O 3aKOHO-



JATeIbCTBE U MTPAKTUKE €T0 IIPUMEHEHM .

CucremaTn3anys NOJTyYeHHBIX 3HAHUN €CTh peaIn3alys S1u-
CTEMOJIOTMUYECKOTO aCTIeKTa NO3HAHUS.

[TpeameToM 3nK1CTEMOJIOTMY ITPaBa ABJIAIOTCS KYJIBTYPOJIOTU-
YeCKHe acIleKThl IPABOTBOPUYECTBA U peaIn3aluy 1paBa, PyHK-
IIMOHMPOBAHUSI BCEW TOCYJapCTBEHHO-TIPABOBOW CHUCTEMBI 00-
1IECTBA.

SNUCTEMOJIIOTMYECKUN TIOIXO[, B ITPABOBEIECHNUN NTOpa3yMe-
BAeT NOHMMAHUE IIPaBa U BCEX I'OCYAAPCTBEHHO-IIPABOBBIX SIB-
JICHW! KaK (p€HOMEHOB KYJIbTYPBI BO B3aUMOCBSI3U CO BCEMU OT-
paciasMy I'yMaHUTApHOTO 3HAHUS.

SNUCTEMOJIOTMYECKUH MOAXO[, K BOITPOCAM TOJIKOBAHUSA TIpa-
Ba T03BOJISIET YBUJETh CUHEPIETUUECKYIO JETEPMUHALIMIO COLM-
QJIbHBIX CUTYalli B chepe rocyaapCTBEHHOIO CTPOUTEIbCTBA U
IIPABOBOIO PEryJIMpOBaHMs, MOHATh, YTO B CBEPXCJIOKHBIX CO-
[IMaJIbHbIX OOBEKTaX, KAKOBBIMU SIBJISIOTCS FOCYAApCTBO U Ipa-
BO, TPaJIMUMOHHAS JIMHENHO-Kay3a/IbHasA IE€TEPMUHALINS UMEET
OrPaHUYEHHYIO C(hepy NPUTIOKEHUS.

B ciiyyae BHIpaOOTKYM 3HAHUI O CaMOM TIpOIiecce MO3HaHMS,
(bopMupoBaHus MbILIUIEHUsT UCCIeloBaTesst OyAeT peai30Bbl-
BaThCsl THOCEOJIOTMYECKUI acIEKT ITO3HAHUS.

[TockospKy BCe TpH acrieKTa MO3HaHW HEOTAEIUMBI IPYyT OT
Jpyra, METOAOJIOTH S UCCIIEIOBATENILCKOU IEATEIBHOCTH ITPEIIIO-
Jaraet paboTy KaXa0ro U3 HUX.

Kak cosepiieHHo cripaBemyiiBo orMevaer B. M. CeIpbix, 10
CBOEMY IIPEAMETY U HETIOCPEACTBEHHOMY COAEPKAaHUIO THOCEO-



JIOTHS Y SITUCTEMOJIOTHSI COBIIA/IAIOT, IIOCKOJIBKY B X OCHOBE JIe-
JKWT OJIHA W Ta ke MpodsiemMa - OTHOIIIEHUE 3HaHUS K OOBEKTHB-
HOUW peaJlbHOCTH, IMyTU W KPUTEPUHU TIOJyYEHHUs JOCTOBEPHOTO,
WCTUHHOTO 3HaHU s, COOTBETCTBYIOIIIETO OTPaKaeMOMY B HEM pe-
QJIbHO CYIIIECTBYIOIIEMY SIBJIEHUIO, ITPOIIECCY.

OnHAKO HEKOTOpHIE yUYeHbIe, HapuMep X. ATHAC, CUUTAIOT,
9TO I0PUAMYECKAS IMUCTEMOJIOTHS TIPECTABIISET COOOM TOJIBKO
y4eHHe O MeToJax MO3HAHUS MTPaBa, TaK Kak OHA CYMMUPYET Me-
TOJIOJIOTYECKHE ITPHHIIUIIBI, HAa KOTOPBIX IIOCTPOEHBI OCTAJIbHBIE
OTPaC/Iy MPABOBOU HAYKHU.

Cnenyer nopaepxars no3unuio K. C. Beibckoro o Tom, 4to
METOJIOJIOTHS B TIEPBYIO OUYepe/ib pacCMaTpUBaeT He 3HAHUS Kak
TaKOBbIE, HE MO3HaBaTeJIbHbIE CIIOCOOHOCTH CyOBEKTa, T0ObIBA-
IOIVe TY 3HAHUSI, & METOJIbI ¥ CPEJICTBA WX TTOTYUYCHUSI.

B Hacrosieii yacTii KHUTY MBI Oy/ieM UCIIOJIb30BaTh KaTero-
PHIO «IIpaBOBasi THOCEOJIOTUsI» JIJIS1 TOTO, YTOObI H30€kKaTh TeP-
MMHOJIOTHYECKMX HETOUHOCTEM.

[TpaBoBasi THOCEOJIOTHS MPECTABIISIET COOOU yUeHUe O TpU-
polie ¥ 3aKOHOMEPHOCTSIX MO3HAHUS TIpaBa, TO €CTh, IO CYIIe-
CTBY, OTBEYaeT Ha BOMPOC O TOM, KaK MO3HAETCs MPaBo.

Ha cerogHsiluHMil J€Hb B COBPEMEHHOH OPUCHPYAECHIUU
BBIJICJISIIOT TPU CAMOCTOSITEIbHBIX HAIPaBJICHUsI B IOpUANYEC-
CKOW THOCEOJIOTHH: THOCEOJIOT sl JIETU3Ma, eCTeCTBEeHHO-TIPaBO-
Basi THOCEOJIOTH S, TMOEPTapHO-IOPUAN-YeCKast THOCEOJIOTHsl, KO-
TOpbIE OTPAXKAIT OTHOIIIEHHE 3HAHUSA K OObEKTUBHOW peajibHO-
CTU, MyTA W KPUTEPUH TIOIYyUEHHS] TOCTOBEPHOTO, UCTUHHOTO



3HAHMSI, COOTBETCTBYIOIIETO OTpa-

’KaeMOMY B HEM peaJIbHO CYLIIECTBYIOIIEMY SIBJIEHUIO, ITPOLIEC-
cy.

JlaauM KpaTKylo XapakTepUCTUKY KaK/IOMY U3 YKa3aHHbBIX Ha-
MpaBJICHUH.

KpaeyronpbHplM KaMHEM THOCEOJIOTHH JIerM3Ma CTaHOBUTCS
MPUHLIMIT TPU3HAHUSI B KayecTBE MpaBa TOrO, YTO SIBJISIETCS
NPUKa3aHUeM, TPUHYIUTENbHO-00s13aTeIbHBIM YCTaHOBIEHUEM
oduianbHOM BiaacTh. TakuM 0Opa3oM, THOCEOJIOTHUs JIeru3Ma
3aHMMAETCS U3YYEHUEM JIBYX IMIUPUIECKUX (DAKTOB:

- BBISIBJISIET, KJIacCU(PUIIMPYET U CUCTeMaTU3upyeT (popMaib-
Hble MCTOYHMKU TMO3UTHBHOTO IpaBa (BCECTOPOHHE HW3yvyaeT
MPUHYIUTETbHO-00s13aTebHbIE YCTAHOBJIEHUS, TO €CTh HOpMa-
TUBHO-IIPABOBBIE aKThl BCEX YPOBHEN BJIACTH);

- HCCIeyeT HOPMaTUBHO-PETYJISTUBHOE COfepXkKaHUe yCTa-
HOBJIEHUI BJIACTH KaK UCTOUHUKOB IPaBa.

['HOceosorust packpbeiBaeT 0COOEHHOCTH HAYYHOTO MTO3HAHMS,
JAaeT Pa3BEpPHYTYI0 XapaKTEPUCTUKY €ro CTaJuii, MpoLeayp, a
TaKXke Ha3bIBAET KPUTEPUU, KOTOPHIM JIOJKHO YAOBJIETBOPATH
NOJIyYEHHOE SMIIMPUYECKOE U TEOPETUIECKOE 3HAHHE.

B pamkax jerucrckoro moaxofa K MOHMMAaHMIO MpaBa coO-
CTBEHHO CaMo IPaBO 3aKJIIOYAETCS B YUEHUU O 3aKOHE U JOrMe
MO3UTUBHOTO MpaBa, TO €CTb THOCEOJIOrHs JIETU3Ma CBOIUT Ha-
YUHOE UCCJIeIOBaHUE MPaBa K IOPUIMYECKON AOTMe, OCTaBJsis
BHE T10J151 3pEHUsI CYIITHOCTD, PUHITUIIBI U aKCUOJIOTHUIO TIPaBa.

Takum 06pa3oM, ydeHble-TIPaBOBE/Ibl CO3HATEIHHO OTKA3bIBA-



I0TCS1 OT UCMOJIb30BAaHUsI BCEW COBOKYITHOCTHU ITPUEMOB U CPE/ICTB
THOCEOJIOTUU ISl TIOyY€HUsI UICTUHHOTO U JIOCTOBEPHOIO 3Ha-
HUSI.

HctrHa o npase, COrIaCHO JIETUCTCKOM THOCEOJIOTHUH, JaHa B
3aKOHE, BbIPAXKAIOLLEM BOJIIO, MO3UIIMI0, MHEHUE 3aKOHOJATENS
(cyBepeHa, rocyaapcTsa).

[TosTOoMy MCKOMOE UCTUHHOE 3HAHUE O MpaBe HOCUT 3/eCh Xa-
paKkTep MHEHUs, XOTS U O(PULIMATIbHO-BJIACTHOTO.

[lo noruke Takoro npaBONOHUMAaHUsI OHA TOJILKO BJIACTb, CO-
3[a10111as1 IPaBo, JAEUCTBUTENBHO 3HAET, YTO €CTh IIPABO U YeEM
OHO OTJIMYAETCs OT He MpaBa.

He mMeHee KOHILIEHTPMPOBAHHO MBIC/Ib O CBS3aHHOCTH IpaBa
BiacTeio BeipakeHa H. C. HepcecsHuem B cnenymnoieM cyxje-
Huu: «Ilo cymecrtBy ke (uam, no cioBam Kenb3eHa, cOlMONOru-
YeCKH), MOJ AeHCTBUTENILHOCTHIO TOBUTUBHOIO MpaBa MMEETCs
B BUJY BJIaCTh (IIPaBOYCTAHABJIMBAIOLAsl BJIACTh, BJIACTHAS CUJIA
MpaBa), a MoJ IeACTBUTEILHOCTHIO MIpaBa - YCTAHOBJIEHHOE 3TOM
BJIACTHIO TIO3BUTHUBHOE IPABO...».

EcrecTBeHHOMpaBoBasi THOCEOJIOTUsI B  IO3HABATEIbHOM
CMbIC/Ie TIPE/ICTABIISIET COO0I HAy4YHOE OCMbICTIeHuEe OOBEKTHUB-
HOW MPUPOJBI TIPaBa, BHIPAKAOIIENCS B MPOTUBOMOCTABIEHUN
€CTECTBEHHOI'O M MO3UTUBHOTO MPaBa.

Crerdpuueckoil 0COOEHHOCTBIO YKa3aHHOTO HaIpaBJICHUS
SBJISIETCS CJIEYIOIIEe OCHOBAaHUE: y KakJOro MCCIeoBaTess
«CBOSI» KOHLIEMIIMSI €CTECTBEHHOrO IpaBa, MpeTeHAylolas Ha
UCTHHY B MOCJIEIHEN MHCTAHIMM, TaK KaK €CTECTBEHHOE IPaBO



npeaBapsieT MO3UTUBHOE MPABO (ECTECTBEHHO MPABO YCTAHABIIU-
BAETCS CUJIAMH, CTOSIIIIUMU HaJl YEJIOBEKOM ), 1 IOTOMY OHO HC-
TUHHO, pa3yMHO, CIIPaBEIJIMBO U HPABCTBEHHO.

EcTecTBEHHOrHOCEOJIOrMUECKUE UCCIIEI0OBAHNS TPE/ICTABIIe-
Hbl KOHLENIMSMHU I0CHATYpa-JIM3Ma, OCHOBHOW 3aJjauell KOTO-
PHIX SIBJISIETCS 0OOCHOBAHME UCTUHHOCTU Y TIOJIJTMHHOCTH COOT-
BETCTBYIOIIIEM BEPCUM €CTECTBEHHOIO IpaBa.

Ha ogHOOO0KOCTb €cTeCTBEeHHOITPABOBOW THOCEOJIOTUU YKA3bl-
BaeT OTCYTCTBHME UCCJIEJOBAHUSI B3aMMOCBSI3U €CTECTBEHHOIO U
MO3UTUBHOIO TPaBa C LEJbI0 MPUBEIEHUS MOCIEAHETO B COOT-
BETCTBUE C TPEOOBAHUSIMU €CTECTBEHHOTO MpaBa, TaHHOTO BHIC-
MU CUJIaMHU.

B koHTekcTe nubeprapHO-I0pUAMYECcKON THOCEOIOTUH UCCIie-
JyeTcsi CyIITHOCTh TIpaBa ¥ MPaBO KaK sIBJICHUE, TO €CTh Mpooie-
Mbl COOTHOIIIEHH S MIPaBa U 3aKOHA.

[lo HalmeMy MHEHUIO, COBEPILEHHO CIIPABEJIMBOM SBJISAETCS
touka 3peHusi B. C. HepcecsiHiia, KOTOpBII CUMTaI, UTO C HO3U-
LIM{ JAHHOT'O MOJXO0Ja NCKOMOW UCTMHOM O MPAaBe U 3aKOHE SIB-
JiseTcsl OOBEKTUBHOE HayYyHOE 3HAHWE O MPHUPOJIE, CBOWCTBAX U
XapaKTepUCTHKAX MPaBOBOIO 3aKOHA, O MPEIOChUIKAX U YCIIO-
BUSIX €0 YTBEPKJCHUS B KAYECTBE JICUCTBYIOIIETO MIPaBa.

Tpancgopmupyromasics npasoas cucrema Poccuiickon ®e-
JIepaliid HYXkJIaeTCsl B HOBBIX METOJOJOIMYECKMX MOAXoAax K
OCMBICJICHUIO OCHOBHBIX MOHSITUN M KaTteropuii oOIel Teopuu
MpaBa U rocyJapcTBa, MOCKOJIbKY U3MEHUYUBOCTb SMITUPUUECKO-
IO MMpa - 3TO ero (PyHJaMEHTAIBHOE CBOUCTBO.



B ¢unocodcko-npaBoBoil mTepaType HAKOIUJIEH OOraThiid
OITBIT MCCNEIOBAaHMSI OOIIECTBA M MpaBa KaK COIMAIBHOTO (he-
HOMeEHa: IpakThueckas ¢uiocopusa Ilnatona m Apucrorens
(06ocHOBaHME MOJUCHOW (hOPMBI AHTUYHOTO TOCYJAPCTBEHHO-
IO YCTPOWCTBA U IPaXJAHCKOTO XapaKkTepa OOIeCTBEHHON K13~
HM), cxoactuyeckas unocodus @. AKBUHCKOTO (pa3padoT-
Ka HEKOTOPBIX MPOOIeM 00IIECTBEHHOro ycTporcTBa B CperHux
BeKax), 000CHOBaHME MPUHIIUIIOB UCCIIEI0OBAHUSI 3AKOHOB COIH-
yma B an0xy Peneccanca H. Makuagesuiu, ¢punocodckre Tpy/abl
snoxu [Ipoceemenus m Hooro Bpemenn T. ['0606ca, b. CrimHo-
3b1, [Ix. JIokka, JK.-7K. Pycco, B KOTOpBIX ITpeaIpUHSATA OMBIT-
Ka OTBETUTb Ha BOIIPOCHI, CBA3aHHbIE C BOSHUKHOBEHHEM TI'OCY-
JapcTBa U COCYILIECTBOBAHUEM JIIOJEH.

K tem *e mpobieMam HEOTHOKPATHO 0OpaIaMch OCHOBOIIO-
JIO)KHUKM HEMeLIKou Kiaccudeckon puitocopun M. KantuI'. B.
®. I'erens.

OOBbeKTHBHBIE TIOTPEOHOCTH OOIIECTBEHHOTO Pa3BUTHSI, CU-
CTeMaTH3aLys COLIMAIBHOIO U I0puandecKkoro 3Hannu B XIX Be-
K€ CIOCOOCTBOBAJIM BO3HHUKHOBEHHUIO COXpaHSIOIIEHCsS 10 Ha-
IIMX JHEW TeHJEHIIMM HEYKJIOHHOTO POCTa MCCJIeJ0BATENILCKO-
ro MHTEepeca K MOCTUKEHUIO 3aKOHOMEPHOCTeN (PYyHKIIMOHUPO-
BaHMs COLMYMA U CO3[IaHUIO ONTHUMAJIbHBIX MEXAHU3MOB COLIM-
asbHOTO B3auMoyieiicTBus. CyIIeCTBEHHBIN BKJIA B pa3paboTKy
OHTOJIOTUYECKOW TeMaTUKU BHECJIM Takue ydeHole, kak M. Be-
oep, b. H. Ynuepun, I'. ®. lllepmenesny, I1. . HoBroposares,
N. A. Wibun, JI. U. Tlerpaxuukui, . A. Ilokposckui, b. A.



Kucrakosckui, [1. A. Copokun, I'. Kenbsen, H. JIyman, T. [ap-
coHc, B. A. Koznos, C. C. AnekceeB, K. T. Benbckuii, M. H.
Mapuenko, B. A. baunnun, C. . Makcumos, B. I1. Manaxos,
C. A. Ky3bmun, H. H. Moucees, B. C. Hepcecsnii, B. A. Yer-
BEpHUH, U JIp.

[ToTpeOHOCT, B HOBBIX METOJOJIOTMYECKUX TOAXO/aX K
OCMBICJIEHUIO OCHOBHBIX MOHSTHI U KaTeropuil oOImei Teopun
MpaBa U rocyJJapcTBa MPOsIBIISIETCS B Pa3IMYHbIX chepax mpaBo-
BOTO PEryJIrpOBaHMUS.

3710 0OCTOATENHCTBO UMEET OOJBINOE 3HAYEHHE /ISl TIPaBO-
OXPaHMTEJILHOM JIEATEIIBHOCTH, KOTOpast 6a3upyeTcst Ha Croco0-
HOCTH YeJIOBEeKa MO3HABATh OKPY:KAIOIIYI0 IEACTBUTEILHOCTh BO
BCEX €€ MPOsIBJICHUSIX.

Kpome Toro, uMeHHO MpPaBOOXpPAHUTENbHASI JIEATEIbHOCTD
TpeOyeT HanboJIee YeTKOrO MPABOBOTO PEryJIMPOBAHUS, ONIepPH-
PYIOITIETO OTHO3HAYHBIMU MOHATHSAMU U OCHOBAaHHOTO HA OOBEK-
TUBHOM UCTHHE.

B 1iestom ke rHoceosnorus kak (puitocopckoe OCHOBAHUE I0pU-
JIMYECKOU HayKU PaCKpbIBae€T 0OCOOEHHOCTH HAYYHOT'O TIO3HAHU S,
JIa€T pa3BEPHYTYIO XapaKTEPUCTUKY €ro CTaAU, TPoLeaAyp, pa3-
padaTpiBaeT KpUTEPUU, KOTOPHIM JJOJKHO YIOBJIETBOPSITH TIOMY-
YEHHOE SMITMPUUECKOE U TEOPETUIECKOe 3HAHUE, 4 COfIEPKaHUe
KOHKPETHBIX THOCEOJIOTUYECKUX YUYEeHUU YBSI3BIBAECTCS C TPaK-
TOBKOM IJIaBHOTO BoIpoca (puocoduu - 0 COOTHOLIIEHUU MaTe-
PUM ¥ CO3HAHUSI.

LleHTpOM I0pUANYECKOI HAYKH SIBJISIIOTCSI TEOPUU, MPEACTAB-



JsIonHe co00i COBOKYITHOCTh JIOCTOBEPHBIX 3HAHUN O 3aKOHO-
MEPHOCTAX (PYHKIIMOHUPOBAHUS Y Pa3BUTHSI UCCIEAYEMbIX SIB-
JIEHU! ¥ TIPOIIECCOB B MPaBe U rocy/1apcTBe.

[Liopaauzm npasonoHUMAHUst U HeoOXOOUMOCHL 8bIPAOOM-
KU eOUHO020 NOHSIMUSL NPABA: HEKONOPbLe BONPOCHL IOPUOUUECKOTE
2HOCeono2UU

CeronHs B OT€YECTBEHHOM I0PUIMYECKON HAYKE BCE Yallle UC-
TIOJTb3YETCS TEPMUH «ILTIOPATA3M».

[Tpu3HaHUE HEOOXOAMMOCTH TLTIOPATMCTUYECKOTO TIOAX0/1a B
MapBOMNOHMMAHUU CTAJI0 HEKUM IMPU3HAKOM XOPOIIEero TOHA B
HayKe, BBIPAKEHHUEM YBaXEHUs K KOJUIEram 1Mo Hay4qHOMY IIEeXy.

[Tpu 5TOM BCe MEHee «MOIHBIMU» CTAHOBSITCS HAYYHbIE MO/
XOJIbl, B paMKax KOTOPBIX IPABO PacCMAaTPHBAETCS C MOHWYE-
CKOM TOYKH 3peHwusl, IJie TpeiaraeTcsi BHpadoTKa HEKOETO e/Iv-
HOT'O YHUBEPCAJILHOTO TOHSTHS TIPaBa.

DTU MOAXOAB! OOBSIBIAIOTCS OTHOCTOPOHHUMHU, CYIIIECTBEH-
HO OrpaHUYMBAOIIMMH TOHUMAaHUE MHOTOACTIEKTHO ITPOSIBIISIO-
merocsi (peHOMeHa «IpaBo». B 3Tol CBsA3M, MO HallleMy MHe-
HUIO, BECbMa Ba)KHO BHECTU HEKOTOPYIO TEPMHHOJIOTMYECKYIO
SICHOCTh, 0003HAYUTh OCHOBHBIE Y3JIOBBIE MOMEHTHI TTpoOsieMa-
TUKHU CBSI3aHHOM C TaK Ha3bIBAEMBIM ILTIOPAJIU3MOM ITPABOITOHH-
MaHUsI, a TaK ke PacCMOTPETh BOIIPOC O HEOOXOAUMOCTH U pe-
AJIbHOW BO3MOKHOCTH BBIPAOOTKU €IMHOTO TIOHSITHS TpaBa.

TepMUH «IUTIOpAT3M>», IPOUCXOISAIIUN OT JJATUHCKOTO CJIO-
Ba B CAMOM IITUPOKOM CMBICJIE MOXKET OBITh PACKPBIT KaK MHOKE-
CTBEHHOCTb 4ero-auoo, 4To, COOCTBEHHO, U CJIeAyeT U3 ero STH-



MOJIOTHH.

B coBpeMeHHOM Hayke 3Hau€HHE TOrO0 TEPMHUHA 3HAYUTEIIb-
HO cyxeHo. [Imopann3m paccmarpuBaeTcsl Kak KOHLIETILMS, ITPO-
TUBOIIOJIO)HAsI MOHU3MY, B COOTBETCTBUM C KOTOPOM BCE CyIIe-
CTBYIOILIEE COCTOUT U3 MHOKECTBA PAaBHO3HAUHBIX M30JIMPOBAH-
HBIX CYyIIHOCTEW, HE CBOOUMBIX K €JUHOMY HaydaJy.

[Ipu 3TOM «CyTb ITIOPATUCTUYECKUX KOHLIETILIMM HE CBOJIUT-
Cs1 K TOMy OaHAJIbHOMY YTBEPXKIEHHIO, YTO UMEIOTCS pa3/InyHble
HAyKH, U3yYalole pa3Hble MpeJMeTHbIE 00JIaCTH, M YTO HayKa
Ha MPOTSKEHUU JOBOJIBHO JUIMTEIBHOTO HCTOPUYECKOTO Pa3BH-
TUSI MEHsIa CBOM OONMK. PacuieHeHne Hayku MOAHUMAETCsl B
JAHHBIX KOHLENLMAX Ha YPOBEHb TEOPETUUECKOU PEKOHCTPYK-
LIMM UCCIIEI0BATENILCKOM AEATENbHOCTU» 2. Byyun skcTpanosnm-
pOBaH B OOJIACTh IOPUIMYECKUX 3HAHUU, TAKOW TOIXOH TONY-
YWJI CBOE BBIPAKEHUE MIPEKAE BCETO B ILTIOPAIMCTUYECKON TEO-
pUU [IpaBa, BLICTPOEHHON BOKPYT KaTErOpUM «IpaBOBOU ILTIOpaA-
JI3M».

B cBow ouepenp KaTeropusi «MpaBOBOM IUTIOPATIU3M» B CO-
BPEMEHHOU IOPUANYECKON HAyKEe MCIIONb3YETCs CTOPOHHUKAMU
OTOXJIECTBJIEHU IIPAaBa CO BCEN CUCTEMOM COLIMAJIBHOTO PETYJIM-
pOBaHMS.

C ¥X TOYKM 3peHus MPAaBOBOY ITIOPAIU3M - «3TO CUTyaLUs,
KOrja JBe WM Oosiee I0pUINUYEeCKrUe CUCTEMbI COCYIIECTBYIOT B
OZIHOM COLIMAJIHOM I10JIE».

[Tpy 3TOM mNOA «IOPUANYECKMMU CUCTEMAMU» TOYEMY-TO
MOHMMAIOTCSI TIPAKTUYECKU BCE COLIMAJIBHBIE PETyJIATOPHI - OT



HOPM, YCTaHOBJIEHHBIX T'OCYJapCTBOM, A0 HOPM, PEryJIupylo-
IIMX B3aMMOOTHOIIICHUS] MEk/1y MaprMHAIbHBIMU COLIMAJIbBHBIMU
rpyIamH.

Tax, HarnpuMep, CTOPOHHUK Takoro noaxona B.M. bapanos Ha
OCHOBAaHUU «aHAJIA3a SMIIUPUUYECKOTO MOJIOKEHUS I€T» KOHCTA-
THPYET, YTO «B JIOOOM rOCYIapCTBE BHYTPU CaMBIX Pa3HBIX 00-
IIeCTBEHHBIX 00Pa30BaHUI CYIIECTBYIOT HOPMBI M1 COOTBETCTBY-
IOLL[ME UM IIPABOBBIE MIOPS/IKY, HE IPUHAJIeKAILUE K €JUHOMN CH-
cTeMe O(puIMaIbHOTO IMPaBa».

YueHblli 000CHOBBIBAET TOT TE3UC CIIEAYIOMUME (haKTaMU:
«TpaguionHoe npaBo KopeHHbIX HapoaoB Cesepa, [JanbHero
Bocroka npr3HaBanoch pOCCUICKON aIMUHUCTpALIUEN ykKe B Ha-
yajie XIX Beka. PakTruecku AeCTBOBAIM HOPMBI ajiaTa M Ia-
puara y MycyJibMaH.

B YeuHe co3aaHbl U JEUCTBYIOT IIAPUATCKUE CY/bI.

3akon WHrymickoii PecriyOniku 0 MUPOBBIX CYAbSIX... IPELy-
CMaTpUBaeT MpPUMEHEHHE MO HEe3HAYMTEIbHbIM YTOJIOBHBIM W
IPaXIaHCKO-TIPABOBBIM JieJIaM HOPMbI OOBIYHOTO U MYCYJIbMaH-
CKOTO TpaBa B KQY€CTBE CaMOCTOSITEJIbHBIX UCTOYHUKOB IPaBa.
CnenoBaresibHO, NMPaBOBOM IUTIOPAIA3M YKE CTaJl PEabHOCTBIO
coBpeMeHHON Poccun. He crpemsich goBecTH CHTyaluio J10 abd-
Cypaa, MOXHO OTMETHTh, YTO JIake MUKPOTPYNIbl OOMXkel Ha
CBaJIKax (B MOJBajIax) KUBYT MO CBOMM OCOOBIM HOpPMaM, BECh-
Ma J1aJIeKuM OT O(pUIIUAIIBHOTO IpaBay.

[TpencraBnsiercss, 4to Te (PaKThl, KOTOPbIE MPUBOAUT B CBOEH
padoTe yBaskaeMbiii ipoheccop, IPEICTABISAIOT COO0U CKopee He



XapaKTEPUCTUKY HOPMAJIbHOW CUTYAIlH, a TIPOSIBIEHUS C1ado-
CTU TOCYJIapCTBa, €r0 HECTIOCOOHOCTh OOECIICUUTh PeaTn3alnio
TAKOTrO MPUHIIMIIA 3aKOHHOCTU, KaK €JUHCTBO HA BCEW TEPPUTO-
pun Poccuiickori ®epeparmu. 1 yx coBceM HEMOHATHO, MOYe-
My OaHJUTCKUE TIOHSTHS, A TAKKE TIPaBUJIa TIOBE/ICHU S, CKIIaIbl-
BAIOIIMECS B CPEAE COLMAIBHO OTBEPKEHHBIX JIMII, CTABATCS Ha
OJIMH YPOBEHb C (PEHOMEHOM «ITPABO».

Ho 31ech HEOOXOOMMO OTMETHTh HETOKAECTBEHHOCTb YIO-
TpeOJIsIeMOl HaMH KaTEerOPUM «IUTIOPAT3M ITPaBOIIOHUMAHUST»
Y KaTErOpUU «ITPABOBOU ILTIOPATU3M».

[lmopanu3M MpaBONOHMMAHUS MOXHO WHTEPIPETUPOBATH
JIMIIIb KaK CYHIECTBYIOIEE MHOKECTBO MOIXOJOB K MOHUMAHUIO
(beHOMEHA «TIpaBO», He OOJIee TOro. ITO MHOKECTBO TOAXOIOB
00YCJIOBJIEHO B JIOCTATOYHOU CTETIEHU IIIMPOKUM KPYrom (pakTo-
POB OOBEKTUBHOTO M CYOBEKTUBHOTO XapaKTepa.

K ux uucny cienyer, Harpumep, OTHECTH WAEOJIOTHYECKOE
BO3/ICVICTBUE, MOJTUTUUECKYI0 KOHBIOHKTYPY, UCTOPUYECKHUE OCO-
OEHHOCTH MOXU U MPABOBOU CUCTEMBI, B paMKax KOTOpou pop-
MUpPYETCsl HAyYHOE MTPaBOCO3HAHUE, U T.[I.

Takum 00pa3zom, IUTIOPAIM3M HAyUHBIX B3IJIS110B OOYCIIOBIIU-
BaeTCs «UCTOPUIECKUMH OCOOCHHOCTSIMU Pa3BUTHS OOIIECTBA,
CBOE0Opa3HeM TeX WM MHBIX PErMOHOB MUPA, UACOJOTUIECKH-
MU MPUBEPKEHHOCTSIMU ABTOPOB, 33Jja4aMU, KOTOPble OHU CTa-
BAT Mepe]] cOOO0i, U IPYTUMU MTPUYMHAME».
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